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Conventions

· International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 25 August 1924 (the Hague Rules);

· Brussels Protocol Amending the Hague Rules Relating to Bills of Lading 1968 (the Hague Visby Rules);

· Protocol amending the Brussels Convention, as amended by the Visby Protocol, done at Brussels on 21 December 1979. (the SDR Protocol);

Statutes
Commonwealth

· Carriage of Goods by Sea Act 1991 (Cth)

· Schedule 1: Hague Visby with SDR Protocol;

· Schedule 2: Amended Hague Rules

· Schedule 3: Hamburg Rules

· Carriage of Goods by Sea Rules 1997 (Cth)

Introduction

The international carriage of goods during the sea carriage sector falls into three areas:

· Port operations by stevedores
· Loading

· Carriage by sea by ocean carrier
· Port operations by stevedores
· Discharge

which coincides with distinct periods of liability for loss or damage.

The international conventions (Hague Rules, Hague Visby Rules and SDR Protocol) are concerned with the rights and responsibilities of the shipper and the ocean carrier involving the sea carriage of the goods from the time they are loaded on board the carrying ship until the time they are discharged over the ship’s side. 

These conventions set out a regime of limited liability for loss or damage to goods during sea carriage, usually defined as commencing as the goods pass the ship’s rail at the port of loading, and finishing as the goods pass the ship’s rail at the port of discharge.  There are some modifications to this proposition, as for example, under the Australian Cogsa, Schedule 1A which extends the period of liability from terminal gate to terminal gate.

However, these conventions do not apply to loss or damage to goods caused by stevedores between the ship’s side and the terminal gate.

Carrier liability

Period of liability

The carrier is generally liable for loss or damage to cargo under the relevant convention, effectively from ship’s side at port of loading to ship’s rail at port of discharge.

In Australia, Cogsa 1991 Schedule 1A extends the period of the carrier’s responsibility from the ship’s side to the terminal gate  Art 1(e):

(e)
“Carriage of goods by sea” covers the period during which a carrier is in charge of the goods, according to paragraph 3 of this Article.

and Art 1(3) to 1(6):

 (3)
For these Rules:
(a)
a carrier begins to be in charge of goods at the time the goods are delivered to the carrier (or an agent or servant of the carrier) within the limits of a port or wharf; and
(b)
the carrier ceases to be in charge of the goods at the time the goods are delivered to, or placed at the disposal of, the consignee within the limits of the port or wharf that is the intended destination of the goods.
(4).
For these Rules, the limits of a port or wharf in Australia are the limits of:
(a)
the area within the limits fixed for the port or wharf by the Chief Executive Officer of Customs under paragraph 15 (1) (a) or (2) (a) of the Customs Act 1901; and
(b)
any terminal area used for cargo handling that has a common boundary with the area within the limits mentioned in paragraph (a).
(5)
However, if the Minister is satisfied that, for a particular port or wharf, the limits worked out as set out in paragraph 4 of this Article may produce an anomalous result, the Minister may by instrument determine the limits of the port or wharf for these Rules.

(6)
For these Rules, the limits of a port or wharf outside Australia are the limits fixed by any local law (including any terminal area used for cargo handling that has a common boundary with the area within those limits).
However, although the carrier’s period of responsibility is extended to the terminal gate, it is the stevedores which handle the goods.

The liability regimes

There are three regimes of limited liability which apply different formulas for determining the carrier’s minimum liability:

· Hague Rules, gold value
· Hague Visby,
· SDR Protocol.

Though the shipper and carrier can agree to a higher amount of liability: see Art 4(5)(g):

(g) 
By agreement between the carrier, master or agent of the carrier and the shipper other maximum amounts than those mentioned in sub-paragraph(a) of this paragraph may be fixed, provided that no maximum amount so fixed shall be less than the appropriate maximum mentioned in that sub-paragraph.
Hague Rules

The Hague Rules applied gold value defined as stg£100, which has been held to be today’s value of 100 gold sovereigns:  Brown Boveri (Aust) Pty Ltd v The Baltic Shipping Co (The ‘Nadezhda Krupskaya’) [1989] 1 Lloyd’s Rep 518 (NSWCA).
Hague Visby
The Hague Visby Rules (without the SDR Protocol) establish a measure of liability by refernce to a modified gold standard:  see Art 4(5):

Nevertheless, a State which is not a member of the International Monetary Fund and whose law does not permit the application of the provisions of the preceding sentences may, at the time of ratification of the Protocol of 1979 or accession thereto or at any time thereafter, declare that the limits of liability provided for in this Convention these Rules to be applied in its territory shall be fixed as follows: 

(i)
in respect of the amount of 666.67 units of account mentioned in sub-paragraph(a) of paragraph 5 of this Article, 10,000 monetary units; 

(ii)
in respect of the amount of 2 units of account mentioned in sub-paragraph(a) of paragraph 5 of this Article, 30 monetary units. 

The monetary unit referred to in the preceding sentence corresponds to 65.5 milligrammes of gold of millesimal fineness 900'. The conversion of the amounts specified in that sentence into the national currency shall be made according to the law of the State concerned. 


The calculation and the conversion mentioned in the preceding sentences shall be made in such a manner as to express in the national currency of the State as far as possible the same real value for the amounts in sub-paragraph(a) of paragraph 5 of this Article as is expressed there in units of account. 


States shall communicate to the depositary the manner of calculation or the result of the conversion as the case may be, when depositing an instrument of ratification of the Protocol of 1979 or of accession thereto and whenever there is a change in either. 

SDR Protocol

The SDR Protocol imposes a measure of liability on the carrier which is determined by the value of Special Drawing Rights (SDRs): Art 4(5):

(a)
Unless the nature and value of such goods have been declared by the shipper before shipment and inserted in the bill of lading, sea carriage document, neither the carrier nor the ship shall in any event be or become liable for any loss or damage to or in connection with the goods in an amount exceeding 666.67 units of account per package or unit or 2 units of account per kilogramme of gross weight of the goods lost or damaged, whichever is the higher. 

(b) 
The total amount recoverable shall be calculated by reference to the value of such goods at the place and time at which the goods are discharged from the ship in accordance with the contract or should have been so discharged. 


The value of the goods shall be fixed according to the commodity exchange price, or, if there be no such price, according to the current market price, or, if there be no commodity exchange price or current market price, by reference to the normal value of goods of the same kind and quality. 

(c)
Where a container, pallet or similar article of transport is used to consolidate goods, the number of packages or units enumerated in the Bill of Lading sea carriage document as packed in such article of transport shall be deemed the number of packages or units for the purpose of this paragraph as far as these packages or units are concerned. Except as aforesaid such article of transport shall be considered the package or unit. 

(d)
The unit of account mentioned in this Article is the Special Drawing Right as defined by the International Monetary Fund. The amounts mentioned in sub-paragraph(a) of this paragraph shall be converted into national currency on the basis of the value of that currency on a date to be determined by the law of the court seized of the case. 


The value of the national currency, in terms of the Special Drawing Right, of a State which is a member of the International Monetary Fund, shall be calculated in accordance with the method of valuation applied by the International Monetary Fund in effect at the date in question for its operations and transactions. The value of the national currency, in terms of the Special Drawing Right, of a State which is not a member of the International Monetary Fund, shall be calculated in a manner determined by that State.
Breaking carrier’s limitation

The carrier loses the benefit of the limited liability regime in the relevant convention where the damage is caused intentionally or recklessly: see Art 4(5)(e):

(e)
Neither the carrier nor the ship shall be entitled to the benefit of the limitation of liability provided for in this paragraph if it is proved that the damage resulted from an act or omission of the carrier done with intent to cause damage, or recklessly and with knowledge that damage would probably result.
Shipper losing the right to claim

The shipper can lose the benefit of the carrier’s liability where the nature or value of the goods has been mis-stated: see Art 4(5)(h):

(h)
Neither the carrier nor the ship shall be responsible in any event for loss or damage to, or in connection with, goods if the nature or value thereof has been knowingly mis-stated by the shipper in the Bill of Lading sea carriage document .

See:

· Tasman Express Line Ltd v JI Case (Aust) Pty Ltd (1992) 111 FLR 108

· Nikolay Malakhov Shipping Co Ltd v SEAS Sapfor Ltd [1998] NSWSC 65, per Sheller J at [75]

· The Australasian United Steam Navigation Co Ltd v Hiskens (1914) 18 CLR 646, shipper had option to declare a higher value

· William Holyman & Sons Pty Ltd v Foy & Gibson Pty Ltd (1945) 73 CLR 622, clause set lower limit than Hague Rules

· Chapman Marine Pty Ltd v Wilhelmsen Lines AS [1999] FCA 178

No exclusion during sea carriage

Cogsa prohibits the carrier or ship from excluding liability for loss or damage to goods, by making any exclsuion clause null and void and of no effect: see Art 3(8): 

Any clause, covenant, or agreement in a contract of carriage relieving the carrier or the ship from liability for loss or damage to, or in connexion with, goods arising from negligence, fault, or failure in the duties and obligations provided in this article or lessening such liability otherwise than as provided in these Rules this convention , shall be null and void and of no effect. A benefit of insurance in favour of the carrier or similar clause shall be deemed to be a clause relieving the carrier from liability.

However,  Cogsa does not apply to the liability of stevedores and other independent contractors.

Stevedore operations

Stevedore operations involve several stages of handling, all of which create a possibility for loss or damage to cargo:

Export

· Receiving cargo at the port terminal gate, removing from truck or rail car 

· Handling cargo, eg placing it into a container stack/storage area

· Storage of cargo pending loading operation

· Removing the cargo from a container stack/storage area to ship’s side

· Loading onto ship

Import

· Discharging cargo from ship

· Placing cargo into container stack/storage area

· Storage pending delivery

· Removal of cargo from container stack/storage area to truck or rail car at terminal gate

Stevedore liability excluded
The exclusion of all liability for stevedores is made possible under the Hague Visby Rules Sch 1 and the amended Hague Rules, Sch 1A, by Art 7:

Nothing herein contained shall prevent a carrier or a shipper from entering into any agreement, stipulation, condition, reservation or exemption as to the responsibility and liability of the carrier or the ship for the loss or damage to, or in connexion with, the custody and care and handling of goods prior to the loading on, and subsequent to the discharge from the ship on which the goods are carried by sea.

so that importantly, the activities of the stevedore are not the subject of any of the conventions, being governed by an agreement:

 ‘…in connexion with, the custody and care and handling of goods prior to the loading on, and subsequent to the discharge from the ship on which the goods are carried by sea.

The liability of the stevedore can therefore be contractually excluded in the following manner:

· Stevedore operates the container terminal and makes its services available to ocean carriers;
· Stevedore and carrier enter into an agreement for provision of the stevedore services, and importantly the agreement contains the following terms:

· Stevedore agrees to accept liability for up to an agreed limit (eg $1million);

· Carrier indemnifies stevedores for any claims above $1million;

· Carrier agrees to issue bills of lading containing three important clauses:

· Himalaya clause;
· Promise not to sue clause;
· Circular indemnity clause;
· An additional clause by which the stevedore ratifies the bill of lading terms as being for its benefit.

These clauses are drafted so as to complement and reinforce each other for the benefit of the stevedore, with the objective of excluding all liability of the stevedores from claims by the shipper for loss or damage to the cargo between ship’s side and terminal gate.

Himalaya clause

Himalaya clauses appear in all sea carriage documents, together with a promise not to sue clause and a circular indemnity clause.  Their purpose is to protect the stevedores from any claims for loss or damage occurring to the goods being handled by them in the area between the terminal gate and the ship’s side.

The himalaya clause is used to protect stevedores (and warehousemen) where the clause extends benefits to them, and it had its origins in Adler v Dickson, The Himalaya [1955] 1 QB 158 where the Master relied on an exclusion clause in the contract between a passenger and the carrier.  The court held that the benefit of the exclusion did not extend to the Master, but if it had been drafted differently, the exclusion could extend to the Master and other servants of the carrier. 
See:

· Himalaya clause in the sample bill of lading in the attachments.

· William Holyman & Sons Pty Ltd v Foy & Gibson Pty Ltd (1945) 73 CLR  622;

· NZ Shipping v Satterthwaite (The ‘Eurymedon’) [1975] AC 154;
· Port  Jackson Stevedoring Pty Ltd v Salmond and Spraggon (Australia) Pty Ltd The ‘New York Star’ (1978) 139 CLR 231, before appeal to the Privy Council (1980) 144 CLR 300; 
· Wilson v Darling Island Stevedoring and Lighterage Co Ltd (1955) 95 CLR 43;
· Godina v Patrick Operations [1984] 1 Lloyd’s Rep 333 (NSWCA);
· Chapman Marine Pty Ltd v Wilhelmsen Lines AS [1999] FCA 178;

· Glebe Island Terminals Pty Ltd v Continental Seagram Pty Ltd The ‘Antwerpen’ (1994) 1 Lloyds Rep 213;

· Carrington Slipways Pty Ltd v Patrick Operations Pty Ltd (1991) 24 NSWLR 745.
In Continental Seagram the NSW Court of Appeal (Handley, Sheller, Cripps JJA) held that an exemption and Himalaya clause exempted ABC Containerline as the carrier and Glebe Island Terminals Pty Limited as the terminal operator from liability to Continental Seagram, the consignee for the loss of goods stolen from the terminal with the connivance of the terminal operator's employees.

The goods, constituting 830 cases of Chivas Regal, shipped under the carrier's Bill of Lading and were stolen before delivery to the consignee had taken place.

The consignee sued the carrier, the stevedores and the terminal operator, (as the carrier's agent), for damages in the sum of $77,914.33 suffered as a result of the loss; the terminal operator cross‑claimed for indemnity, under its contract with the carrier, against its liability to the consignee, and for its liability to pay customs duty and sales tax in the sum of $230,809.19.

Clause 3 of the Bill of Lading, termed "a conventional Himalaya clause” entitled the carrier to sub‑contract on any terms the whole or any part of the carriage, and provided an undertaking that the consignee would make no claim or allegation against any servant, agent or sub‑contractor of the carrier in an attempt to impose liability in connection with the goods and that, every such person would have the benefit of every exemption from liability. The clause continued providing that " ... in entering into this contract, the carrier ... does so not only on his behalf but also as agent and trustee for such persons".

Clause 4 provided that "the carrier shall not in any circumstances whatsoever be liable for any loss of or damage to the goods howsoever caused occurring after they are discharged at the ocean vessel's rail at the port of discharge".

Clause 8(3) provided that "the exemptions limitations, terms and conditions ... shall apply whether or not loss or damage is caused by negligence or actions constituting the fundamental breach of contract".

Mr Justice Sheller in upholding the trial Judge's finding in the Court below that the goods were stolen with the connivance of one or more of the terminal operator's employees stated that the questions which had to be addressed were as follows:

· Did the Bill of Lading expressly or by implication impose upon the carrier the duty to deliver in exchange for the bill of lading?
· Was there a delivery of the containers and if so was it unauthorised in the sense that a person for whom the carrier [or the terminal operator] or both were responsible permitted the goods to be handed over to a person who did produce the bill of lading?

· If the answer to these questions is yes [and there was a breach of an implied special undertaking not to deliver except in return for the bill of lading] can the exemptions be construed as extending to a breach of this special undertaking.
In answer to these question, Sheller JA stated that "a ship owner who delivers without production of a bill of lading does so at his peril" and that "the delivery to a person who was not the holder of the bill of lading was unauthorised".

He continued stating that whilst an unauthorised delivery is a loss of the goods within the meaning of Clause 4 it did not exclude liability for acts done otherwise than those contemplated in the intended performance of the contract.

However, the connivance of the terminal operator's employees constituted a fundamental breach of the contract and therefore the carrier and terminal operator were entitled to avail themselves of Clause 8(3). Sheller JA further stated that the terminal operator was in a position to avail itself of the Himalaya Clause because the goods were stolen before they were delivered to the consignee; this was so despite the consignee's argument that the contract of carriage had been effected at the moment the goods were offloaded the ship. In coming to this conclusion Sheller JA relied upon the definition of carriage contained within the Bill of Lading which was defined as "the whole of the operations and services undertaken by the carrier in respect of the goods". As the consignee had not been called upon to take delivery the "carriage" of the goods had not ceased.

Handley JA, dissented over Clause 8(3) stating “... it should not be construed as covering deliberate breaches of contract or conversions" and that accordingly the consignee's claim against the carrier should succeed. However Clause 3 still operated as an effective Himalaya Clause to protect the terminal operator.

Finally, the Court of Appeal also held that the terminal operators Conditions of Offer with the carrier did not operate to indemnify the terminal operator from liability for the customs duty and sales tax where it had actively facilitated the loss of the goods.

This decision creates a difficulty for exporters and importers as the warning for them is that, where possible they should avoid Himalaya and widely drafted exemption clauses, as the consequence for failure to do so proves costly.   As a practical matter, this is impossible, though the Court of Appeal considered that it "was not entitled to reject the exclusion clause however unreasonable the Court itself may think" as businessmen are capable of looking after their own interests and inherent risks associated with the performance of contracts.  In fact,  the Court is alluding to the arrangements shippers have with their marine insurers, so that their loss is insured, and recovery made from the marine insurer rather than the carrier or the stevedore.

 Whilst this may be the case, upholding exemption and Himalaya clauses in the circumstances of this and other cases raises the question of whether freedom of contract principles should be limited, or whether, in the alternative, legislative intervention is necessary.

Four corners rule

Crucial to the operation of the Himalaya clause, and indeed the other exclsuion clauses, is the ‘four corners’ rule in Scruttons Ltd v Midland Silicones Ltd [1962] AC 446 per Lord Reid at 474:

1
clause makes it clear that the stevedore is to be protected;
2
carrier contract with shipper for the protection of carrier and stevedore;
3
authority of carrier to act, antecedently or by ratification, is established;
4
any difficulties about consideration moving from the stevedore has been overcome.
The timing of ratification might be important, as ratification might not be possible after a loss has occurred.  However, the contracts between stevedores (as the terminal operators) and the ships they load and discharge, usually contain a term to the effect that the carrier is to use a bill of lading with the himalaya clause, the promise not to sue, and the circular indemnity clause.  Accordingly, the 3rd and 4th corners of ratification and consideration are satisfied.
See Salmond & Spraggon (Aust) Pty Ltd v Joint Cargo Services Pty Ltd The ‘New York Star’ [1977] 1 Lloyd’s Rep 445 (NSWSC); [1979] 1 Lloyd’s Rep 298 (HCA); [1980] 2 Lloyd’s Rep 317 (PC). 

Promise not to sue

The promise not to sue clause consists of a term in the bill of lading that requires the shipper/consignor, the consignee and the holder of the bill to sue only the carrier, and not to sue any other person.  See the bill of lading in the attachments.

Circular indemnity clause

The circular indemnity clause works in conjunction with the promise not to sue and the himalaya clause, and says that if, despite the term in the bill of lading not to sue any one other than the carrier,   a third party is sued, and recovery is made from them, the money is to be paid to the carrier (who then pays it back to the third party).  See the bill of lading in the attachments.

Stevedores negligence

The stevedores are independent contractors who operate the port and provide a service to cargo and ship owners in loading and discharging cargo from ships.  They are not the agents of either the cargo owner, or the carrier.

This raises the question of liability for stevedores negligence:
· Krawill Machinery Corp v Robert C Herd & Co Inc [1957] 1 Lloyd’s Rep 40;
· Wilson v Darling Island Stevedoring and Lighterage Co Ltd  [1956-57] 95 CLR 43; [1956] 1 Lloyd’s Rep 346.
Carrier’s servants and agents
As observed above, independent contractors are not the carrier’s servants and agents.  But the servants and agents enjoy same defences and liability limitations as the carrier. See the Hague Visby Rules and amended Hague Rules, Art4bis(2),(3) and (4):

2.
If such an action is brought against a servant or agent of the carrier (such servant or agent not being an independent contractor), such servant or agent shall be entitled to avail himself of the defences and limits of liability which the carrier is entitled to invoke under this Convention.

3.
The aggregate of the amounts recoverable from the carrier, and such servants and agents, shall in no case exceed the limit provided for in this Convention.

4.
Nevertheless, a servant or agent of the carrier shall not be entitled to avail himself of the provisions of this Article, if it is proved that the damage resulted from an act or omission of the servant or agent done with intent to cause damage or recklessly and with knowledge that damage would probably result.

