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Introduction

Peril of the sea is defined in the Hague Visby Rules Art4(2)(c) as - perils, dangers and accidents of the sea or other navigable waters, and provides a defence for the carrier from liability for loss or damage.

Where peril of the sea arises, there may be other related Art4 exclusions such as:

· 4(1) unseaworthiness;
· 4(2)(a) act, neglect or default of the master, mariner, pilot, or the servants of the carrier in the navigation or in the management of the ship;
· 4(2)(i) act or omission of the shipper or owner of the goods, his agent or representative;
· 4(2)(n) insufficiency of packing;
· 4(2)(q) any other cause arising without the actual fault or privity of the carrier, or without the fault or neglect of the agents or servants of the carrier, but the burden of proof shall be on the person claiming the benefit of this exception to show that neither the actual fault or privity of the carrier nor the fault or neglect of the agents or servants of the carrier contributed to the loss or damage.

Peril of the Sea is an important defence enabling a carrier to deny liability under the Amended Hague Rules (in Australia this incorporates the Hague-Visby Rules and SDR Protocol). 

Despite the need for comity in international conventions, peril of the sea is an issue where there is a divergence in the approach between international jurisdictions. These can be divided into two camps – the US approach and the UK approach, which is followed by Australia, see the decision of the High Court of Australia in Shipping Corporation of India v Gamlen Chemical Co A/Asia Pty Ltd (1980) 147 CLR 142 at 165 – 166, where Mason and Wilson JJ observed the difference between the Anglo-Australian conception of "perils of the sea" and the United States-Canadian conception. 

The issues in peril of the sea have been the subject of considerable judicial consideration in Australia in Great China Metal Industries Co Limited v Malaysian International Shipping Corporation Berhad (Unreported; NSW Court of Appeal, CA40398/93, 12 July 1996) and on appeal to the High Court of Australia [1998]  HCA 65; (1999) 196 CLR 161. 

Peril of the sea defined 

Peril of the sea was defined in The Xantho (1887) 12 App Cas 483 per Lord Hershell at 509 in the context of marine insurance:

I think it clear that the term 'perils of the sea' does not cover every accident or casualty which may happen to the subject-matter of the insurance on the sea. It must be a peril 'of' the sea. Again, it is well settled that it is not every loss or damage of which the sea is the immediate cause that is covered by these words. They do not protect, for example, against that natural and inevitable action of the winds and waves, which results in what may be described as wear and tear. There must be some casualty, something which could not be foreseen as one of the necessary incidents of the adventure. The purpose of the policy is to secure an indemnity against accidents which may happen, not against events which must happen. It was contended that those losses only were losses by perils of the sea, which were occasioned by extraordinary violence of the winds or waves. I think this is too narrow a construction of the words, and it is certainly not supported by the authorities, or by common understanding. It is beyond question, that if a vessel strikes upon a sunken rock in fair weather and sinks, this is a loss by perils of the sea. Any a loss by foundering, owing to a vessel coming into collision with another vessel, even when the collision results from the negligence of that other vessel, falls within the same category. 

In relation to bills of lading, peril of the sea has a different meaning, The Xantho (1887) 12 App Cas 483 per Lord Herschell at 510: 

...in the case of a bill of lading you may sometimes look behind the immediate cause, and the shipowner is not protected by the exception of Perils of the Sea in every case in which he would be entitled to recover on his policy, on the grounds that there has been a loss by such peril. But I do not think this difference arises from the words 'Perils of the Sea' having a different meaning in the two instruments, but from the context or general scope and purpose of the contract of carriage excluding in certain cases the operation of the exception. 

Lord Herschell approved the distinction made in the judgment of Willes J in Grill v General Iron Screw Collier Company [1866] LR 1 CP 600 at 611-612:

...I may say that a policy of insurance is an absolute contract to indemnify for loss by Perils of the Sea, and it is only necessary to see whether the loss comes within the terms of the contract, and is caused by Perils of the Sea; the fact that the loss if partly caused by things not distinctly perils of the sea, does not prevent its coming within the contract. In the case of a bill of lading it is different, because there the contract is to carry with reasonable care, unless prevented by the excepted perils. If the goods are not carried with reasonable care, and are consequently lost by perils of the sea, it becomes necessary to reconcile the two parts of the instrument, and this is done by holding that if the loss through perils of the sea is caused by the previous default of the shipowner, he is liable for this breach of his covenant. 

In Hamilton Fraser and Co v Pandorf and Co  [1887] 12 App Cas 527, Lord Herschell said that the contention that those losses only were losses by perils of the sea, which were occasioned by extraordinary violence of the wind or waves, put too narrow a construction on the words. 

In Canada Rice Mills Limited v Union Marine and General Insurance Company Limited [1941] AC 55 per Lord Wright at 68ff, after referring to Lord Herschell's judgment, said: 

Where there is an accidental incursion of seawater into a vessel at a part of the vessel, and in a manner, where seawater is not expected to enter in the ordinary course of things, and there is consequent damage to the thing insured, there is prima facie a loss by Perils of the Sea. The accident may consist in some negligent act, such as improper opening of a valve, or a hole made in a pipe by mischance, or it may be that seawater is admitted by a stress of weather or some like cause bringing the sea over openings ordinarily not exposed to the sea or, even without stress of weather, by the vessel heeling over owing to some accident, or by the breaking of hatches or other coverings. These are merely a few amongst many possible instances in which there may be a fortuitous incursion of seawater. It is the fortuitous entry of seawater which is the Peril of the Sea in such cases. Whether in any particular case there is such a loss is a question of fact for the jury. There are many deck openings in a vessel through which the seawater is not expected or intended to enter and, if it enters, only enters by accident or casualty. The cowl ventilators are such openings. If they were not closed at the proper time to prevent seawater coming into the hold, and seawater does accidentally come in and do damage, that is just as much an accident of navigation (even though due to negligence, which is immaterial in a contract of insurance) as the improper opening of a valve or other sea connection. ..... On any voyage a ship may, though she need not necessarily, encounter a storm, and a storm is a normal incident on such a passage as the Segundo was making, but it in consequence of the storm cargo is damaged by the incursion of the sea, it would be for the jury to say whether the damage was or was not due to a peril sea. They are entitled to take a broad commonsense view of the whole position. How slight a degree of the accidental or unexpected will justify a finding of loss by Perils of the Sea is illustrated by Mountain v Whittle [1921] 1 AC 615, where a houseboat, the seams of which above the water line had become defective, was towed in fine whether and in closed water in order to be repaired. A powerful tug was employed and this caused a bow wave so high as to force water up in the defective seams. 'Sinking by such a wave' said Lord Summer at 630, 'seems to me a fortuitous casualty; whether formed by passing steamers or between tug and tow, it was beyond the ordinary action of wind and wave, or the ordinary incidents of such towage.' In the same way storms at sea may be frequent, in some cases seasonal, like typhoons in the China seas, a ship may escape them, and they are outside the ordinary accidents of wind and sea. They may happen on the voyage, but it cannot be said that they must happen. In their Lordships' judgment, it cannot be predicated that where damage is caused by a storm, even though its incidence or force is not exceptional, a finding of loss by perils of the sea may not be justified.

See also:
· Daewoo Heavy Industries Ltd v Kilpriver Shipping Co, The Kapitan Petko Voi Voda [2002] EWHC 1306 (Comm) QBD, Comm Court, Langley J, 11/7/02 Lloyds Bulletin 115;
· Glowrange Ltd v CGA Insurance PLC, The Moana QBD, Comm Ct, 26/6/01; Consolidated Mining v Straits Towing Ltd [1972] 2 Lloyd’s Rep 497;
· Bernhard Blumenfeld Kommandit Gesellschaft Auf Aktien v Sheaf Steam Shipping Co Ltd (1938) 62 Ll L R 175;
· The Sabine Howaldt [1970] 1 Lloyd’s Rep 185 ;
· Bradley & Sons v Federal Steam Navigation Co 22 Ll L Rep 336, 424 where perils of the sea occurred with bad stowage and inherent vice:
· Northern Fruit Brokers v Aberdeen & Commonwealth Line (The ‘Jervis Bay’) 66 Ll L R 184;
· Blackwood Hodge (India) Private Ltd v Ellerman Lines Ltd [1963] 1 Lloyd’s Rep 454;
· The ‘Washington’ [1976] 2 Lloyd’s Rep 453;
· Westcoast Food Brokers Ltd v The ‘Hoyanger’ [1979] 2 Lloyd’s Rep 79.

Australia - what is not peril of the sea 

1
Wear and tear

Wear and tear resulting from the natural and inevitable action of the winds and wave is not a peril of the sea.
The NSW Court of Appeal held in Great China Metal Industries Co Limited v Malaysian International Shipping Corporation Berhad that wear and tear resulting from the natural and inevitable action of the winds and waves is not a peril of the sea. 

However, the court also noted that this proposition does not mean: 

(a)
loss by peril of the sea is limited to a loss which is the result of extreme and unexpectedly violent weather; 

(b)
the reasonable expectation of violent weather on a particular voyage does not preclude fortuitous loss to the cargo, when the vessel encounters such weather, being regarded as loss resulting from a Peril of the Sea. 
2
Reasonably forseeable 

In each case the question is whether the incident causing the loss was reasonably foreseeable and, if so, whether steps should reasonably have been taken to prevent it. 

The English Approach 

The approach of the English Courts dates from three decisions in 1887:
· Thames and Mersey Marine Insurance Co v Hamilton, Fraser and Co (1887) 12 App Cas 484;
· The Xantho  (1887) 12 App Cas 483;
· Hamilton Fraser and Co v Pandorf & Co (1887) 12 App Cas 518. 

The English approach provides that loss by Peril of the Sea is not affected by heavy weather which is reasonably foreseeable, and requires that the loss or cause of the loss should be extraordinary. 

It is the damage to cargo that is the focus of consideration. And, even if heavy weather conditions were reasonably foreseeable, damage resulting from such conditions may still be damage resulting from peril of the sea: 
· Canada Rice Mills Ltd v Union Marine and General Industrial Limited  [1940] AC 55 per Lord Wright;
· Shipping Corporation of India v Gamlen Chemical Co (Australasia) Pty Limited (1980) 147 CLR 142. 

The US approach 

The United States concept of a peril of the sea is that it involves an event of an extreme nature or a consequence of some irresistible force, and does not arise from an expectable storm, For a discussion on the different approaches and definitions of Peril of the Sea, see Tetley, Marine Cargo Claims, 3rd edn, Blaix, Montreal 1988, Chapter 18 Peril of the Sea and Similar Exceptions p431f. 

Tetley at 435ff sets out the approach taken by the American Courts in some detail, and notes that the following factors are very often taken into account, although all the circumstances will be considered.

Wind velocity

· Pacific Emp v M/V Mini Lass, 1938 AMC 2196 at p2201 (E D La 1983): "Wind velocity is one factor to be considered in determining whether a particular storm is a seal peril;

· West Kyska, 155 F.2d 687 at p692, 1946 AMC 997 at p1005 (5 Cir 1946): "The height of the waves produced in the open ocean is ordinarily in direct, simple proportion to the velocity of the wind";

· Fireman's Fund Ins Co v Vigsnes, 794 F.2d 1552, 1987 AMC 291 (11 Cir 1986), force 10 on a midwinter transatlantic crossing was deemed a peril;

Geographical location

· Southern Sword, 190 F.2d 394 at p396, 1951 AMC 1518 at p1520 (3 Cir 1951): "A moderate gale of thirty knots is not extraordinarily severe March weather along the middle Atlantic coast";
· Mormackite, 164 F. Supp 198 at p202, 1958 AMC 1497 at p1504 (S.D.N.Y. 1958): "The weather on the fatal morning, though rough, was no worse than is common off [Cape] Hatteras during October and so was to be expected on this voyage";
· R T Jones Lumber Co v Roen SS Co 270 F.2d 456 at p457, 1960 AMC 46 at pp 47-48 (2 Cir 1959): "...the storm was not an unusual event for Lake Erie in November but one which could reasonably be anticipated and provided against";
· Yawata Iron & Stell Co v Anthony Shipping Co, 396 F Supp 619 at p622, AMC 1602 at p1605 (S.D.N.Y. 1975): "The Court does not believe that the storm encountered by the Antonio Demades was a peril of the sea. The evidence indicated that the storms such as the one involved here were common occurrences during the month of February in this area of the North Pacific"; 
Time of year:

As for geographical location;
Foreseeability:

· J Gerber & Co v SS Sabine Howaldt, 437 F.2d 580 at p596, 1971 AMC 539 at pp560, [1971] 2 Lloyd's Rep. 78 at p89 (2 Cir 1971);

· Jordan Int'l v Piran, 1975 AMC 130 at p137 (SDNY 1974).
Because the definition of peril of the sea implies the absence of negligence by the carrier as a concurring cause of the loss:

· Pincoffs Co v Atlantic Shipping Co, 1975 AMC 2128 at p2132 (S.D. Fla. 1972),
If the carrier fails therefore to reasonably anticipate the weather to be encountered on the voyage he will not be protected by the peril of the sea exception:
· Weyerhaeuser Sales Co v SS Cynthia Olson, 131 F. Supp 148 at p 148-149, 1955 AMC 377 at p378 (N D Cal 1954);

· R T Lumber Co v Roen SS Co, 270 F.2d 456 at p457, 1960 AMC 46 at p48 (2 Cir 1959).
 It should be noted however that even anticipated storms may qualify as perils of the sea if they are found to be of unusual severity and intensity for the place and time of year when damage to cargo occurred:
· Philippine Bear, 1960 AMC 670 at p682 (A.S.B. C.A. 1959);

· Yawata Iron & Steel Co v Anthony Shipping Co, 396 F Supp at p622, 1975 AMC 1602 at p1605 (S.D.N.Y. 1975);

· Pacific Emp v M/V Mini Lass, 1983 AMC 2196 at p2201 (E.D. La. 1982);
Duration

· Philippine Bear, 1960 AMC 670 at 682 (A.S.B. C.A. 1959): "In any case, even if it be granted that anticipation of heavy weather is a factor, we find that Appellant could not have anticipated the long sustained intensity of the heavy weather encountered here";
· Pincoffs Co v Atlantic Shipping Co, 1975 AMC 2128 at p2132 (S.D. Fla. 1974): "The Court finds that the nature and strength of winds encountered constitute a classic example of peril of the sea ... both because of the fore of the winds and sea, the duration of the high force winds and because of the damage suffered by the ship"; 

Damage to the ship, or to other vessels in the vicinity:
See Tetley: Damage to the Vessel (above), and at p437: 

Rough weather, when deemed severe enough to amount to a Peril of the Sea, will often cause damage to the cargo. There may be, for example, an accidental incursion of sea water or rain (usually through the hatches) into parts of the ship where normally such incursion is not to be expected (Philippine Bear, 1960 AMC 670 (A.S.B.C.A. 1959); J Gerber & Co v SS Sabine Howaldt, 437 F.2d 580, 1971 AMC 539, [1971] 2 Lloyd's Rep. 78 (2 Cir 1971), Jordan Int'l v Piran, 1975 AMC 130 at p137 (S.D.N.Y. 1974), Pincoffs Co v Atlantic Shipping Co, 1975 AMC 2128 (S.D. Fla. 1974)) or, because of the storm, cargo will shift. A combination of these two sets of facts is of course possible, while a number of other scenarios can also be contemplated: cargo on deck is lost overboard – see RT Jones Lumber Co v Roen SS Co, 270 F.2d 456 1960 AMC 46 (2 Cir 1959) Virgin Islands Corp v Merwin Lighterage Co, 251 F.2d 872, 1958 AMC 294 (3 Cir 1958); cargo sinks with the ship – see Southern Sword, 190 F.2d 394 at p396, 1951 AMC 1518 at p1520 (3 Cir 1951); Mormackite 1958 AMC 1497 (SDNY 1958); Yawata Iron & Steel Co v Anthony Shipping Co, 395 F Supp 619, 1975 AMC 1602 (SDNY 1975), Ferromontan v Georgetown Steel, 535 F Supp 1198, 1983 AMC 1849 (D.S.C. 1982)) or jettison is ordered (Weyerhaeuser Sales Co v SS Cynthia Olson, 131 F Supp 148, 1955 AMC 377 (N.D. Cal 1954)). 
The Canadian approach

The Canadian Supreme Court set out the approach adopted in Canadian law in Charles Goodfellow Lumber Sales Limited v Vereault, Hovington and Verreault Navigation Inc [1971] 1 Lloyd's Rep 185 at 189-90, to the effect that Lord Wright's judgment should not be read as being in conflict with the law stated by Lord Herschell in The Xantho. Not every loss or damage of which the sea is the immediate cause is covered by the words "perils of the sea".
In NE Neter and Co Limited v Licences and General Insurance Co Limited (1944) 1 All ER 341 per Tucker J (as he then was) at 343, after referring to The Xantho amongst other cases: 

I think it is clearly erroneous to say that, because the weather was such as might reasonably be anticipated, there can be no Peril of the Sea. There must, of course, be some element of the fortuitous or unexpected to be found somewhere in the facts and circumstances causing the loss, and I think such an element exists when you find that properly stowed casks, in good condition when loaded, have become stoved in as a result of the straining and labouring of a ship in heavy whether. It is not the weather by itself that is fortuitous; it is the stoving in due to the weather, which is something beyond the ordinary wear and tear of the voyage. 

The Australian approach 

The question of whether a peril of the sea defence was available as a carrier defence arose for consideration by the NSW Court of Appeal and the High Court of Australia in Great China Metal Industries Co Limited v Malaysian International Shipping Corporation Berhad (1999) 196 CLR 161. 

This followed the English decision in Xantho (1887) 12 App Cas 483 and held that peril of the sea does not apply to damage or wear and tear resulting from the natural and inevitable action of the wind and waves. But loss by Peril of the Sea is not limited to loss resulting from extreme and unexpectedly violent weather, nor does the reasonable expectation of violent weather preclude fortuitous damage to cargo from being regarded as loss resulting from a peril of the sea. 

The NSW Court of Appeal also held that to determine whether the damage resulted from perils of the sea it is generally necessary to consider whether there was any negligence by the ship. 

Liability depends on whether a reasonable shipowner would foresee that the voyage being undertaken involved a risk of damaging the cargo and, if so, what could be done in response to the risk. 

The NSW Court of Appeal approved the judgment of Carruthers J sitting in Admiralty (NSW Supreme Court) when he said:

...it is generally necessary to consider whether any negligence by the carrier has been demonstrated, to determine whether the carrier has established that the loss or damage arose or resulted from perils of the sea. 

And went on the say that the two issues of negligence and peril of the sea cannot be considered in isolation. And the availability of the perils of the sea exception may be determined by considering foreseeability as an element of negligence, in Overseas Tankship (UK) Limited v The Miller Steamship Co Pty Limited (The Wagon Mound [No 2]) [1967] 1 AC 617 per Lord Reid at 643-4: 

If a real risk is one which would occur to the mind of a reasonable man in the position of the defendant's servant and which he would not brush aside as far-fetched, and if the criterion is to be what that reasonable man would have done in the circumstances, then surely he would not neglect such a risk if action to eliminate it presented no difficulty, involved no disadvantage, and required no expense. 

See also Wyong Shire Council v Shirt (1980) 146 CLR 40 at 47-8. 

In Great China Metal Industries Co Limited v Malaysian International Shipping Corporation Berhad (1999) 196 CLR 161, the liability of MISC turned upon whether a reasonable shipowner, in the position of MISC, would have foreseen that the voyage being undertaken involved a risk of injury to the cargo and, if so what it would have done in response to the risk by the exercise of the carrier's skill and prudence.

Australia - The Great China case

Factual background 

In Great China Metal Industries Co Limited v Malaysian International Shipping Corporation Berhad (1999) 196 CLR 161 the facts were that before leaving Melbourne the crew received a weather bulletin advising of a gale warning for Australia's southern oceans. The ship encountered heavy weather on the passage to Burnie (Tasmania), with winds reaching gale to strong gale force. At 2105 on 8 October four containers above deck in Bay 9 were damaged and one container was swept overboard. Early the next day the ship berthed at Burnie in Tasmania and at 2148 on the same day, after discharging and loading, sailed for Fremantle in Western Australia.

On 14 October the wind had reached force 11 on the Beaufort scale, described as "violent storm" and the sea criterion as "exceptionally high waves...the sea is completely covered with long white patches of foam lying along the direction of the wind. Everywhere the edges of the wave crests are blown into froth. Visibility affected." 

At 1600, the wind was west-south-west at force 10/11. The ship was proceeding at reduced speed and maintaining hand steering. At 1715 (when the wind was force 10) the crew noticed that a 40' container at the bottom of the above deck stow in bay six had buckled on one side and the door had come apart. In addition, a tie-rod had come away. The container was seen to move about in its position. At 1745 the tie-rods parted on another container at the bottom of the same stow and one of the door panels came apart. The ship's speed was reduced further. At 1835 the two damaged containers at the bottom of bay six collapsed. As the containers in the above deck stow in bay six were stacked in three tiers and secured with turn-buckles, tie-rods and bridge fittings, they fell forward in tandem. Three containers were immediately washed overboard and by 2200 a total of eight 40' containers had gone overboard. The above deck containers were pounded by the seas which were shipped on board. 

The case before the NSW Supreme Court 

The appellant sued the respondent in admiralty to recover damages for breach of contract of carriage and negligence, alleging that the respondent was in breach of its obligations under Article III Rules 1 and 2 of the Hague Rules. And the respondent relied on Article 4(2) and claimed that it should not be responsible for loss or damage arising out of the negligence in navigation, peril of the sea or insufficiency of packing. 

The appellant replied that the damage was caused by the negligence of the respondent both in the loading and navigation of the ship. 

In the Court at first instance Carruthers J considered the matter and found that the damage to the cargo was occasioned by "peril of the sea", being satisfied on the balance of probabilities that the proximate cause of damage to the plaintiff's cargo was a specific fortuitous accident or casualty of the seas rather than some other cause such as the ordinary action of the wind and waves and wear and tear.

In the NSW Supreme Court (at first instance) the following findings of fact were made by Carruthers J sitting in Admiralty: 

...the evidence satisfies me that, bearing in mind the anticipated weather conditions:

1. When the Bunga Seroja sailed from Burnie she was fit in all respects for the voyage; 

2. The defendant properly and carefully loaded, handled, stowed, carried, kept and cared for the subject cargo; 

3. There was no neglect or default of the master or other servants of the defendant in the management of the ship or cargo. 

The case then went on appeal to the NSW Court Of Appeal.
The grounds of appeal 

The Grounds of Appeal raised the following issues: 

applied the wrong test of causation; 

wrongly held that GCM had the onus of proving negligence; 

wrongly concluded that negligence was determined by reference to whether the conduct in question was acceptable to the Master; 

erred in finding that no suggestion was made or could be made that the ship was unseaworthy at any stage of the voyage and on departing Burnie the ship was fit in all respects for the voyage; and 

should have held that MISC had neither carefully nor properly loaded or carried the cargo and was in breach of Art3(2). 

Argument in the Court of Appeal 

The argument presented by counsel for the cargo owners was that the carrier had: 

· failed to prove that it could not have guarded or had taken all steps to guard against such heavy weather; 

· failed to reduce the metacentric height (GM) which, both at the commencement of and during the voyage, was too large and not in accordance with the Master's instruction. This step could and should have been taken to counter the expected weather and to lessen damage. 
· Failure to take this step made the ship unseaworthy; 

· not proved that it had navigated the vessel at a speed and course appropriate to the conditions so as to protect the cargo, particularly having regard to the absence of the preferred GM; 

· failed in load planning to carry out the Master's instructions and thereby had failed to discharge its obligations under Art3(1) of the Hague Rules. 

Counsel for the cargo interests argued that the NSW Court of Appeal should follow the approach adopted in the United States and Canada, that a peril of the sea involves an event of an extreme nature or a consequence of some irresistible force. 

Decision of the Court of Appeal 

The NSW Court of Appeal Judges consisted of Gleeson CJ, Clarke JA and Sheller JA who dismissed the cargo argument that it should follow the approach adopted in the United States and Canada, that a peril of the sea involves an event of an extreme nature or a consequence of some irresistible force. 

Sheller JA referred to the High Court of Australia decision in Shipping Corporation of India v Gamlen Chemical Co (Australasia) Pty Limited (1980) 147 CLR 142 at 165-6 where Mason and Wilson JJ held: 

...the question whether the carrier is entitled to rely upon Article 4 rule 2 to protect him from loss or damage will require to be answered by reference to all the circumstances of a particular case. While this would be so irrespective of the exception upon which the carrier relied, it is particularly so in the case of perils of the sea, a term which is apt to cover such a wide range of mishaps at sea. There is a difference between the Anglo-Australian conception of "perils of the sea" and the United States-Canadian conception. According to the latter, "perils of sea" include losses to goods on board which are peculiar to the sea and "are of an extraordinary nature or arise from irresistible force or overwhelming power, and which cannot be guarded against by the ordinary exertions of human skill and patience": The Guilia (1914) 218F 744, adopting Story on Bailments, s512 (a). In the United Kingdom and Australia it is not necessary that the losses or the cause of losses should be extraordinary (Carver, Carriage by Sea, Vol 1, 12th ed (1971), s161); Skandia Insurance Co Limited v Skoljarev (1979) 142 CLR 375 at 386-7). Consequently sea and weather conditions which may reasonably be foreseen and guarded against may constitute a Peril of the Sea. 

What is important for present purposes is that Story's description of "perils of the sea" exclude losses which could be avoided by the carrier's skill and prudence. Despite the broader concept of "perils of the sea" which prevailed in the United Kingdom and Australia a similar result was achieved in cases in which the loss or damage to the goods brought about by the action of the sea would not have occurred but for negligence on the part of the carrier or those for whom he was responsible. It was held, looking beyond the proximate cause, that the effective cause of loss was the carrier's negligence, and that accordingly he could not take advantage of the "perils of the sea" exception in the bill of lading (the Xantho; Hamilton Fraser and Co v Pandorf and Co.) The United States decisions turn on a narrower conception of "perils of the sea" whereas the English decisions turn rather on the issue of causation, looking more to the requirement that the exception is for loss or damage which results from or arises from "perils of the sea". But in each cause the decisions give effect to the language of the bills of lading that constituted the contract of carriage. 

In dealing with the cargo interest submissions, Sheller JA said: 

In a case such as the present, it is generally necessary to consider whether any negligence by the carrier has been demonstrated, to determine whether the carrier has established that the loss or damage arose or resulted from perils of the sea. In other words, the two issues cannot generally be considered in isolation. Every Peril of the Sea case must turn on its own particular facts. Whether or not a Peril of the Sea has been demonstrated is generally an inference to be drawn from the evidence. There must, of course, be some element of the fortuitous or unexpected to be found somewhere in the facts and circumstances causing the loss. However, it is not the weather by itself that is fortuitous, it is the particular damage occasioned to the cargo due to the weather, which is something beyond the ordinary wear and tear of the voyage. See NE Neter and Co Limited v Licenses and General Insurance Co Limited ([1944] 1 All ER 341, at 343 per Tucker J (as he then was)). 

Thus, in the present case the Court must be satisfied, on the balance of probabilities, that the proximate cause of the damage to the plaintiff's cargo was a specific fortuitous accident or casualty of the seas rather than some other cause such as the ordinary action of the wind and waves and wear and tear. The defendant will have failed to discharge the onus upon it if does no more than adduce evidence of facts which are equally consistent with the hypothesis that the damage arose or resulted from the inevitable action of the sea as with the supposition that the damage resulted from the Peril of the Seas. 

His Honour then dealt under discrete headings with the stability issue and the ship's course and speed. He rejected the argument that the Master's preferred GM was not achieved as supporting the contention that there was negligence breach of Article III Rule 1 which defeated the perils of the sea exception. He was unable to conclude that any deficiencies in the conduct of the ship or care of her cargo by Captain Singh had been demonstrated. 

The Chief Justice of the NSW Court of Appeal (Gleeson CJ) followed what he described as the orthodox approach reflected in the English and Australian cases which is concerned with cargo damage, and enunciated by Lord Herschell in The Xantho ([1887] 12 App Cas 503 at 530), which held that such damage arose directly from the action of the sea, and was not due to wear and tear nor to the operation of any cause ordinarily incidental to the voyage and therefore to be anticipated. 

He then approved the English Privy Council decision in Canada Rice Mills Ltd v Union Marine and General Industrial Ltd [1941] AC 55 per Lord Wright at 67 - 69 Lord Wright delivering the judgment in a Canadian appeal, rejecting the North American approach: 

The view of Sloan JA seems to be that there was no Peril of the Sea because, in his opinion, the weather encountered was normal, and such as to be normally expected on a voyage of that character, and that there was no weather bad enough to endanger the safety of the ship if the ventilators had not been closed. But these are not the true tests... 

The reason for this appears to be that Gleeson CJ held the view that, even though the incidence and force of a storm is not exceptional, damage to cargo resulting from the storm may be damage resulting from peril of the sea. 

 Sheller JA adopted a similar approach, holding that the heavy weather encountered was not a peril of the sea because it was not merely foreseeable but expected, and referred to the decisions in The Tuxpan ((1991) AMC 2432 at 2438) and Charles Goodfellow Lumber Sales Limited v Verreault ((1971) 1 Lloyd’s Rep 185 at 188-189). 

Causation test 

Sheller JA approved the approach to causation adopted by Carruthers J at first instance, who held that the court must be satisfied on the balance of probabilities that the proximate cause of the damage to the plaintiff's cargo was a specific fortuitous accident or casualty of the seas rather than some other cause such as the ordinary action of the wind and waves and wear and tear.

See the judgment of Mason CJ in the High Court of Australia in March v E & MH Stramare Pty Limited (1991) 171 CLR 506 at 509: 

In philosophy and science, the concept of causation has been developed in the context of explaining phenomena by reference to the relationship between conditions and occurrences. In law, on the other hand, problems of causation arise in the context of ascertaining or apportioning legal responsibility for a given occurrence. The law does not accept John Stewart Mills' definition of cause as the sum of a conditions which are jointly sufficient to produce it. Thus, at law, a person may be responsible for damage when his or her wrongful conduct is one of a number of condition sufficient to produce that damage: see McLean v Bell (1932) 147 LT 262 at 264 per Lord Wright; Sherman v Nymboida Collieries Pty Limited (1963) 109 CLR 580 at 590-1, per Windeyer J. 

And also at page 515, Mason CJ said (and the majority agreed) that the cause of a particular occurrence is a question of fact, and adopted the words of Lord Reid in Stapley v Gypsum Mines Limited [1953] AC 663 at 681: 

...must be determined by applying commonsense to the facts of each particular case. 

Sheller JA discussed the effect of the test and held: 

1. If the loss or damage arose or resulted from perils of the sea (as Lord Herschell pointed out in the Xantho [1887] 12 App Cas 503 at 508, the words "dangers and accidents of the sea" cannot have a narrower interpretation), neither the carrier nor the ship was responsible; 

2. If the loss or damage arose or resulted in whole or in part from the carrier's negligence, the loss does not fall within the peril of the sea exception. 

Onus of proving negligence 

Sheller JA rejected the appellant's submission that the onus of proof is on the respondent: 

A shipowner does not enjoy the protection of the exception "perils of the sea" where the loss is caused by the shipowner's negligence or that of its servants or agents save in so far, relevantly, as protection is given under par (a) of Article IV Rule 2; see Scrutton on Charterparties and Bills of Lading, 19th ed, at 448. However if the loss apparently falls within the exception, the burden of showing that the shipowner is not entitled to the benefit of the exception, on the ground of negligence, is upon the person so contending. In The Glendarroch ([1894] P 226 at 231) Lord Esher MR said:

When you come to the exceptions, amongst others, there is that one, perils of the seas. There are no words which say 'perils of the sea not caused by the negligence of the captain or crew.' You have got to read those words in by necessary inference. How can you read them in? They can only be read in, in my opinion, as an exception upon the exceptions. You must read in, 'Except the losses by perils of the sea, unless or except that loss is the result of the negligence of the servants of the owners.' 

That being so, I think that according to the ordinary course of practice each party would have to prove the part of the matter which lies upon him. The plaintiffs would have to prove the contract and the non-delivery. If they leave that in doubt, of course they fail. The defendants' answer is, 'yes; but the case was brought within the exception - within its ordinary meaning.' That lies upon them. Then the plaintiffs have a right to say there are exceptional circumstances, viz., that the damage was brought about by the negligence of the defendants' servants, and it seems to me that it is for the plaintiffs to make out that second exception. 

In Gamlen Chemical Co (Australasia) Pty Limited v Shipping Corporation of India Limited (1978) 2 NSWLR 12 at 23-24; Samuels JA, adopting what Lord Esher said, affirmed that the proper sequence of pleading must follow the burden of proof. 

If the carrier proves the damage falls within the exception it is then open to the cargo owner to meet the exception by proving negligence on the part of the carrier, or parties for whom the carrier is responsible. 

In the High Court of Australia Shipping Corporation of India v Gamlen Chemical Co (Australasia) Pty Limited  (1980) 147 CLR 142 at 168, Mason and Wilson JJ agreed that the correct sequence of pleading was set out in the judgment of Lord Esher. Gibbs and Aickin JJ concurred. See also Stephen J at 153.
Seaworthiness 

Seaworthiness Art 3(1) is relevant to a consideration of Peril of the Sea. In Gilroy Sons & Co v WR Price & Co [1893] AC 56 per  HYPERLINK "" \l "Footnote31" 
 Lord Herschell at 63:

Seaworthiness is thus defined by Lord Cairns, in [Steel and Craig v State Line Steamship Co [1877] 3 App Cas 72 at 77]: 'That the ship should be in a condition to encounter whatever perils of the sea a ship of that kind, and laden in that way, may be fairly expected to encounter in crossing the Atlantic,' or in performing whatever is the voyage to be performed. 

The inter-relationship between a carrier's obligation under Article III Rule 1, to make the ship seaworthy and to man, equip and supply her, a carrier's negligence and a carrier's immunity under Article IV Rule 2 for loss or damage arising or resulting from perils of the sea, in the context both of marine insurance and carriage of goods by sea, was considered by Lord Wright in Smith Hogg & Company Limited v Black Sea and Baltic General Insurance Company Limited [1940] AC 997 at 1004. 

In carriage of goods by sea, unseaworthiness does not affect the carrier's liability unless it causes the loss ... shipowner will in the absence of valid and sufficient exceptions be liable for a loss occasioned by negligence. Apart from express exceptions, the carrier's contract is to deliver the goods safely. But when the practice of having express exceptions limiting that obligation became common, it was laid down that there were fundamental obligations, which were not affected by the specific exceptions, unless that was made clear by express words. Thus an exception of perils of the sea does not qualify the duty to furnish a seaworthy ship or to carry the goods without negligence; see Paterson Steamships Limited v Canadian Co-operative Wheat Producers Limited [1934] AC 538. From the nature of the contract, the relevant cause of the loss is held to be the unseaworthiness or the negligence as the case may be, not the Peril of the Sea, where both the breach of the fundamental obligation and the objective peril are co-operating causes. The contractual exception of perils of the sea does not affect the fundamental obligation, unless the contract qualifies the latter in express terms. 

To consider these rules, in relation to unseaworthiness, I think the contract may be expressed to be that the shipowner will be liable for any loss in which those other causes covered by exceptions co-operate, if seaworthiness is a cause, or if it is preferred, a real, or effective or actual cause. 
His Lordship quoted from the last edition of Carver's Carriage by Sea, revised by Judge Carver (4th ed) published in 1905. While unseaworthiness might never be the sole cause of loss and was invariably, or almost invariably, only one of the several co-operating causes, it was enough if it was "a" cause. At 1005 his Lordship said: 

In connection I can draw no distinction between cases where the negligent conduct of the Master is a cause and cases in which any other cause, such as perils of the seas, or fire, is a co-operating cause... 
The question is the same in either case, it is, would the disaster not have happened if the ship fulfilled the obligation of seaworthiness, even though the disaster could not have happened if they had not also been the specific peril or action.

The High Court decision

The case then went on appeal to the High Court of Australia, [1998] HCA 65; (1999) 196 CLR 161. 

Activity:

Read the decision of the High Court in Great China Metal Industries Co Limited v Malaysian International Shipping Corporation Berhad [1998]  HCA 65; (1999) 196 CLR 161. 

Will the Australian approach as set out by the High Court arrive at a different outcome to that followed by the US or Canadian approach?
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