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Conventions

· International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 25 August 1924 (the Hague Rules);

· Brussels Protocol Amending the Hague Rules Relating to Bills of Lading 1968 (the Hague Visby Rules);

· Protocol amending the Brussels Convention, as amended by the Visby Protocol, done at Brussels on 21 December 1979. (the SDR Protocol);

Legislation

Commonwealth

· Carriage of Goods by Sea Act 1991 (Cth)

· Schedule 1: Hague Visby with SDR Protocol;

· Schedule 2: Amended Hague Rules

· Carriage of Goods by Sea Rules 1997 (Cth)

Introduction

The carrier and the owner are entitled to claim the exceptions set out in the Hague Visby Rules.  This represents part of the compromise by which the respective rights and obligations of shippers and carriers were agreed in the original Hague Rules in 1924.

Onus

Once the carrier establishes the ship was seaworthy at the commencement of the voyage, the burden of proof is on the claimant to establish that the carrier is not entitled to relief under one of the exceptions in Art 4(2) (see below).

The onus of proof is sequential.  See Scrutton On Charterparties, 19th edn, Sweet & Maxwell 1984, p220:

1
Arrival of the ship with failure to deliver the goods in the same good order and condition is prima facie evidence of breach of contract by the carrier and owner, and probably negligence: Baxter’s Leather Co v Royal Mail Co [1908] 1 KB 796; [1908] 2 KB 626, but does not establish ‘wilful misconduct’: Smith v GW Rly [1922] AC 178;

2
The carrier and owner must prove prima facie that the cause of the loss was one of the exceptions.  Where there is more than one cause, the carrier and owner must prove the proportion due to the exception: Gosse Millerd v Canadian Government Merchant Marine [1929] AC 223 per Lord Sumner at 241;

3
The shipper must then disprove the carrier’s and owner’s prima facie case:  The Northumbria [1906] P 292; London & NW Rly v Ashton [1920] AC 84; by proving the real cause was not one of the exceptions, eg negligence not excepted : The Glendarroch [1894] P 226; or unseaworthiness where not excepted, or deviation;

4
If the shipper proves the cause of the loss or damage was negligence by the owner or its servants, but the evidence leaves it in doubt whether the actual cause of the loss was that negligence, the onus shifts back to the owner to prove that the loss was not due to negligence, or to show a way in which the loss might have occurred without his negligence, in which case the shipper has not discharged its burden of proof.
The exceptions
Under Cogsa and the Amended Hague Rules, the owner and the carrier (defined broadly in Art 1(1)) are not liable if the loss is caused by any of the exceptions set out in Art 4:

Article 4(1)
1.
Neither the carrier nor the ship shall be liable for loss or damage arising or resulting from unseaworthiness unless caused by want of due diligence on the part of the carrier to make the ship seaworthy, and to secure that the ship is properly manned, equipped and supplied, and to make the holds, refrigerating and cool chambers and all other parts of the ship in which goods are carried fit and safe for their reception, carriage and preservation in accordance with the provisions of paragraph 1 of Article 3. Whenever loss or damage has resulted from unseaworthiness the burden of proving the exercise of due diligence shall be on the carrier or other person claiming exemption under this article. 

Due diligence requirement
By Art 4 the carrier is required to exercise due diligence to make the ship seaworthy at the commencement of the voyage, and carries the burden of proving compliance with Art 3(1).

See:

· McGregor v Huddart Parker (1919) 26 CLR 336;

· The Sabine Howaldt [1970] 1 Lloyd’s Rep 185.

· Charles Goodfellow Lumber Sales Ltd v Verreault, Hovington and Verreault Navigation Inc [1971] 1 Lloyd’s Rep 185;

· The ‘John Weyerhaeuser’ [1975] 2 Lloyd’s Rep 439.

Article 4(2)

In order to obtain the benefit of the immunities, the owner and the carrier must prove ‘due diligence’ if it relies on the Art4(2) exceptions:

2.
Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting from –

(a)
Act, neglect or default of the master, mariner, pilot, or the servants of the carrier in the navigation or in the management of the ship.

· The Touraine (1927) 29 Ll L Rep 256;
· Leval v Colonial Steamships [1960] 2 Lloyd’s Rep 198;

(b)
Fire, unless caused by the actual fault or privity of the carrier

· Accinanto Ltd v A/S Ludwig Mowinckels [1951] 2 Ll L R 28;
(c)
Perils, dangers and accidents of the sea or other navigable waters.

Discussed below.

(d)
Act of God.

The owner must show that the accident:

was due to natural causes, directly and exclusively, without human intervention, and that it could not have been prevented by any amount of foresight, pains and care, reasonably to be expected from him

(Scrutton On Charterparties, 19th edn, Sweet & Maxwell 1984, Art 106 – Act of God)


(e)
Act of war.

· Burns Philp v Gillespie Bros (1946 – 47) 74 CLR 149.

(f)
Act of public enemies.

The meaning…is not clear,  but presumably the two phrases (Act of War and Act of Public Enemies) together cover the action of any belligerent, and (quaere) of pirates also.
(Scrutton On Charterparties, 19th edn, Sweet & Maxwell 1984, Art 107 – The Queen’s Enemies)

(g)
Arrest or restraint of princes, rulers or people, or seizure under legal process.

· American President Lines Ltd v China Mutual trading Co Ltd [1953] HKLR 111.

(h)
Quarantine restrictions.

· Miller v Law Accident Ins Co [1903] 1 KB 712 (CA).
(i)
Act or omission of the shipper or owner of the goods, his agent or representative.
· The Ankergracht [2005] FCA 1808 concerning rust on shipment of steel coils from Japan to Australia, caused by condensation;

(j)
Strikes or lock‑outs or stoppage or restraint of labour from whatever cause, whether partial or general.

· Koninklijke Bunge v Compagnie Continentale D’Importattion [1973] 2 Lloyd’s Rep 44.

(k)
Riots and civil commotions.

(l)
Saving or attempting to save life or property at sea.

(m)
Wastage in bulk or weight or any other loss or damage arising from inherent defect, quality or vice of the goods.

· The Ankergracht [2005] FCA 1808 concerning rust on shipment of steel coils from Japan to Australia caused by condensation.  The carriers defence was unsuccessful;

· The Hoyanger [1979] 2 Lloyd’s Rep 79 concerning inherent vice in a shipment of apples;
· The Continental Shipper [1976] 2 Lloyd’s Rep 234 concerning carriage of a shipment of cars.

(n)
Insufficiency of packing.
· The Ankergracht [2005] FCA 1808 per Emmett J:
[137]Insufficiency of package is the inadequate preparation of goods to withstand the foreseeable risks of carriage on the voyage contemplated.  Packing will be sufficient if it is normal or customary in the trade.  To be sufficient, packing must permit the relevant goods to withstand the normal hazards likely to be encountered on the specific voyage contemplated, and to prevent all but the most minor damage under normal conditions of care and carriage. Ordinarily, where goods have been packed in a manner that is normal or customary in the relevant trade, such that goods so packaged do not ordinarily suffer damage, it can be concluded that any damage to such goods was the fault of the carrier in failing to exercise proper care. 

[138] The insufficiency of the packing defence is very much a question of fact, highly dependent on the circumstances of each case.  The Court must strive to pursue a middle ground between requiring ideal protection of stowage, on the one hand, and tolerating flagrant disregard for the safety of the cargo on the other.  Looking at it from the other side, it involves pursuing a middle ground between ideal protection of packaging, on the one hand, and flagrant disregard for the safety of the cargo by the packer, on the other.

· The Continental Shipper [1976] 2 Lloyd’s Rep 234;
· The Lucky Wave [1985] 1 Lloyd’s Rep 80.

(o)
Insufficiency or inadequacy of marks.

(p)
Latent defects not discoverable by due diligence.

These are also referred to as Inherent defect, quality, or vice of the goods:
· The Hoyanger [1979] 2 Lloyd’s Rep 79;
· The Continental Shipper [1976] 2 Lloyd’s Rep 234.

(q)
Any other cause arising without the actual fault or privity of the carrier, or without the fault or neglect of the agents or servants of the carrier, but the burden of proof shall be on the person claiming the benefit of this exception to show that neither the actual fault or privity of the carrier nor the fault or neglect of the agents or servants of the carrier contributed to the loss or damage.

Article 4(3)
3.
The shipper shall not be responsible for loss or damage sustained by the carrier or the ship arising or resulting from any cause without the act, fault or neglect of the shipper, his agents or his servants.

Article 4(4)
4.
Any deviation in saving or attempting to save life or property at sea or any reasonable deviation shall not be deemed to be an infringement or breach of this convention or of the contract of carriage, and the carrier shall not be liable for any loss or damage resulting therefrom.

Package limitation

Article 4(5)
5(a)
Unless the nature and value of such goods have been declared by the shipper before shipment and inserted in the bill of lading, neither the carrier nor the ship shall in any event be or become liable for any loss or damage to or in connection with the goods in an amount exceeding 666.67 units of account per package or unit or 2 units of account per kilogramme of gross weight of the goods lost or damaged, whichever is the higher.

(b)
The total amount recoverable shall be calculated by reference to the value of such goods at the place and time at which the goods are discharged from the ship in accordance with the contract or should have been so discharged.


The value of the goods shall be fixed according to the commodity exchange price, or, if there be no such price, according to the current market price, or, if there be no commodity exchange price or current market price, by reference to the normal value of goods of the same kind and quality

(c)
Where a container, pallet or similar article of transport is used to consolidate goods, the number of packages or units enumerated in the Bill of Lading as packed in such article of transport shall be deemed the number of packages or units for the purpose of this paragraph as far as these packages or units are concerned. Except as aforesaid such article of transport shall be considered the package or unit.

(d)
The unit of account mentioned in this Article is the Special Drawing Right as defined by the International Monetary Fund. The amounts mentioned in sub‑paragraph (a) of this paragraph shall be converted into national currency on the basis of the value of that currency on a date to be determined by the law of the court seized of the case.


The value of the national currency, in terms of the Special Drawing Right, of a State which is a member of the International Monetary Fund, shall be calculated in accordance with the method of valuation applied by the International Monetary Fund in effect at the date in question for its operations and transactions. The value of the national currency, in terms of the Special Drawing Right, of a State which is not a member of the International Monetary Fund, shall be calculated in a manner determined by that State.

Nevertheless, a State which is not a member of the International Monetary Fund and whose law does not permit the application of the provisions of the preceding sentences may, at the time of ratification of the Protocol of 1979 or accession thereto or at any time thereafter, declare that the limits of liability provided for in this Convention to be applied in its territory shall be fixed as follows:


(i)
in respect of the amount of 666.67 units of account mentioned in sub‑paragraph (a) of paragraph 5 of this Article, 10,000 monetary units;

(ii)
in respect of the amount of 2 units of account mentioned in sub‑paragraph (a) of paragraph 5 of this Article, 30 monetary units.

The monetary unit referred to in the preceding sentence corresponds to 65.5 milligrammes of gold of millesimal fineness 900’. The conversion of the amounts specified in that sentence into the national currency shall be made according to the law of the State concerned.

The calculation and the conversion mentioned in the preceding sentences shall be made in such a manner as to express in the national currency of the State as far as possible the same real value for the amounts in sub‑paragraph (a) of paragraph 5 of this Article as is expressed there in units of account.

States shall communicate to the depositary the manner of calculation or the result of the conversion as the case may be, when depositing an instrument of ratification of the Protocol of 1979 or of accession thereto and whenever there is a change in either.

(e)
Neither the carrier nor the ship shall be entitled to the benefit of the limitation of liability provided for in this paragraph if it is proved that the damage resulted from an act or omission of the carrier done with intent to cause damage, or recklessly and with knowledge that damage would probably result.

(f)
The declaration mentioned in sub‑paragraph (a) of this paragraph, if embodied in the Bill of Lading, shall be prima facie evidence, but shall not be binding or conclusive on the carrier.

(g)
By agreement between the carrier, master or agent of the carrier and the shipper other maximum amounts than those mentioned in sub‑paragraph (a) of this paragraph may be fixed, provided that no maximum amount so fixed shall be less than the appropriate maximum mentioned in that sub‑paragraph.

(h)
Neither the carrier nor the ship shall be responsible in any event for loss or damage to, or in connection with, goods if the nature or value thereof has been knowingly mis‑stated by the shipper in the Bill of Lading.

Article 4(6)

6.
Goods of an inflammable, explosive or dangerous nature to the shipment whereof the carrier, master or agent of the carrier has not consented with knowledge of their nature and character, may at any time before discharge be landed at any place, or destroyed or rendered innocuous by the carrier without compensation and the shipper of such goods shall be liable for all damages and expenses directly or indirectly arising out of or resulting from such shipment. If any such goods shipped with such knowledge and consent shall become a danger to the ship or cargo, they may in like manner be landed at any place, or destroyed or rendered innocuous by the carrier without liability on the part of the carrier except to general average, if any.

Immunities for Carrier and owner

These rights are available to the carrier and the owner where the loss arises from breach of contract or tort, see Art 4bis(1):


The defences and limits of liability provided for in this Convention shall apply in any action against the carrier in respect of loss or damage to goods covered by a contract of carriage whether the action be founded in contract or in tort.
and the same rights exist for the servants or agents of the carrier (but not independent contractors such as stevedores for whom contractual exclusion of liability is achieved by the himalaya clause), Art 4bis(2):

If such an action is brought against a servant or agent of the carrier (such servant or agent not being an independent contractor), such servant or agent shall be entitled to avail himself of the defences and limits of liability which the carrier is entitled to invoke under this Convention.
The carrier’s liability is limited to the amounts in the Hague Visby Rules, Art 4bis(3):


The aggregate of the amounts recoverable from the carrier, and such servants and agents, shall in no case exceed the limit provided for in this Convention.

Breaking limitation, wilful default

However,  limitation under the Amended Hague Rules can be broken where the loss or damage is caused by a servant or agent of the carrier where the conduct amounted to wilful default, Art 4bis(4):

Nevertheless, a servant or agent of the carrier shall not be entitled to avail himself of the provisions of this Article, if it is proved that the damage resulted from an act or omission of the servant or agent done with intent to cause damage or recklessly and with knowledge that damage would probably result.

Activity

Compare this Art to the Warsaw Convention Art to the same effect.

What other conventions have a similar provision?
