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Statutes
Commonwealth

· Admiralty Act 1988

· Admiralty Rules 1989

Introduction 
When a ship is under arrest in the Admiralty jurisdiction, two issues commonly arise in the management of the arrested ship, and the cargo onboard which is not under arrest:

1
Discharge of cargo on the arrested vessel; 

2
Movement of the vessel to allow discharge of the cargo. 

This problem usually arises where a cargo ship is arrested with cargo on board which is not arrested. The problem for cargo interests is to get their cargo off the arrested ship quickly and cheaply, and continue on its way to market. 
Admiralty Act and Rules 

The relevant provisions of the Admiralty Act 1988 (Cth) and Admiralty Rules 1988 are set out in the following paragraphs. 

The Admiralty Rules, r49 is concerned with discharge of cargo: 

Discharge 

(1) Where: 

(a)
cargo on board a ship is under arrest but the ship is not; or 

(b) 
a ship is under arrest but is cargo is not; 


a person who is entitled to immediate possession of the ship or the cargo, respectively, may apply, in accordance with Form 17, to the Marshal to discharge the cargo from the ship. 

(2) 
Where: 

(a)
the Marshal is satisfied that the applicant is entitled to immediate possession of the ship or cargo; 

(b) 
the applicant gives an undertaking in writing that is satisfactory to the Marshal to pay on demand to the Marshal the fees and expenses of the Marshal in connection with the discharge; and 

(c) 
if the Marshal so requires, the applicant indemnifies the Marshal, in a form satisfactory to the Marshal, in respect of any claim against the Marshal arising from the discharge; 


the Marshal may comply with the application. 

(3) 
Where: 

(a) 
cargo on a ship is under arrest but the ship is not; or 

(b) 
a ship is under arrest but its cargo is not; 


the court may, on application and subject to such terms and conditions as are just, order the cargo to be discharged from the ship. 

Rule 50 requires the Court to consider disparate interests: 

Preservation, management and control powers 

The court may, at any stage of a proceeding, make appropriate orders with respect to the preservation, management or control of a ship or other property that is under arrest in the proceeding. 

A party seeking discharge of cargo from a vessel under arrest is required to make an Application using Form 17 of the Admiralty Rules.
See:

· The Myrto (1978) 1 Lloyds Rep 11
· The Bazias (1993) 3 QB 673.

· Den Norske Bank (Luxembourg) S A v The Ship ‘Martha II’ (Unreported: Federal Court of Australia, Sheppard J, VG70/1996, 6/3/96). There were two issues:

· The Iron Shortland (1995) 131 ALR 738
Application of the law

The Myrto

In The Myrto (1978) 1 Lloyd’s Rep 11 the vessel was arrested at Sunderland and was allowed to continue loading cargo. However, the vessel could not remain at Sunderland under arrest because there was no berth available for her and she continued her voyage to London. Orders were subsequently made for the sale of the ship, but a problem arose as there were 6,000 tonnes of cargo on board for which freight had been prepaid for a journey to the Middle East. Some cargo owners were ready to pay discharge costs of their own cargo, but this was not practicable as the Admiralty Marshal reported that the vessel could not be unloaded in separate parcels and had to be unloaded as a whole. A dispute arose as to who should pay for the discharge (per Brandon J at p13):
The rival views were these. The Mortgagees said that the cost of unloading this whole cargo would be about £150,000. They said that it was the duty of the cargo-owners to take this cargo off the ship. So it was the cargo-owners who ought to pay that £150,000. The venture having been frustrated it was for them to take their cargo off and pay the costs of the discharge of the cargo. On the other hand the cargo-owners said that in order to get this ship sold she had to be emptied of cargo, and the costs of discharging it (so as to make the ship saleable) should be part of the costs of realising the sale of the ship. The discharge costs ought to be added to the costs of the Admiralty Marshal and so become a first charge on the proceeds of the sale of the vessel. 

When the matter came before Brandon J Orders were made for the Admiralty Marshal to discharge the cargo and make it available to those entitled to its possession, and that all expenses would form part of the Admiralty Marshal's expenses. 
This matter then went on Appeal: The Myrto (1978) 1 Lloyds Rep 11 per Lord Denning at 14, who held: 

It seems to me that, between those two extremes, we should take an intermediate course. There is much to be said for the cargo owner. They have done nothing wrong. These goods have been loaded on to this ship under the eyes of the Mortgagees - who knew, or ought to have known, what was going on. If the Mortgagees now want the ship to be sold, they ought to remove the cargo from the ship and pay the costs of discharging it. That is one view. On the other hand there is this to be said for the Mortgagees; they are entitled to have the ship sold without any cargo on it; and it is for the cargo-owners to discharge it so that the ship can be sold; so, the costs of discharging the cargo ought to fall on the cargo-owners. It appeared to the Judge - as it appears to us - that it is impossible to resolve the rights and wrongs of these contending parties at present. So we suggest that there be an intermediate course. This cargo should be unloaded at the earliest possible moment so that costs should be stopped from running up. The cargo-owners should get possession of their goods as soon as possible......... but, in order to meet the controversy about payment, we suggest that the Admiralty Marshal should deliver the parcels of goods to those claimants who call for them, the cargo-owners, on a reasonable proof of title. But on taking delivery, those cargo-owners ought to give an undertaking to pay such sum, if any, as may ultimately be found to be payable by them in point of law in respect of the costs of discharging the cargo, that is, such sum as they ought justly to be liable for, according to the proportion properly attributable to them. It should not be an "open ended" undertaking. There should be a sum limited in the undertaking so that a bond or guarantee can be given for that amount. The figure should be such sum as the Admiralty Marshal states to be an appropriate figure for which the bond should be given - in respect of the goods of each claimant in respect of his proportion. If dissatisfied with the figure stated by the Marshal an Application can be made to the Registrar for him to review it or state such other figure as he determines. On such a bond being given, it seems to me that the goods should be delivered to any particular claimant who shows reasonable proof of title. As for those claimants of all cargo-owners who do not come in and claim their goods then after a reasonable length of time, 56 days is suggested, the only sensible thing is for that unclaimed cargo to be sold and the proceeds of it come into the general fund available for meeting the various liabilities. 

Lord Justice Roskill  at 15 held:
Nonetheless it seems to me that the Bank are entitled to protection from the Court so that if thereafter it should be held that the cargo is in whole or in part liable for these alarmingly high costs of discharge, the Bank should be able to get from the various cargo interests the appropriate sum properly attributable to each parcel of cargo... Accordingly, it seems to me that the right solution is that this cargo should be got out of the ship as soon as possible. The only person who reasonably can be expected to get it out under the protection of an Order of the Court is the Admiralty Marshal. The finance for that should in the first instance come from the Bank, but that cost should not, contrary to Mr Justice Brandon's view, necessarily fall for all time upon the Bank. Their rights, if any, against the cargo must be protected and preserved, and it seems to me that the right way to secure that protection and preservation of these rights is the Order which Lord Denning MR, has proposed, which is in effect this; that when the cargo comes out of the ship those involved on the cargo side should be entitled to take their cargo away, but only on terms. Either they can pay there and then the appropriate discharge and costs attributable to their cargo, a figure to be fixed by the Marshal or in the event of disagreement, by the Admiralty Registrar or Mr Justice Brandon, or they must give appropriate security for the amount ultimately held to be due from them when the rights of the parties have been ascertained. The precise form of that security I have no doubt can be agreed without difficulty; but it seems to me that it should be an undertaking that someone in this country will be responsible for the amount, if any, ultimately due from cargo interests to the Bank, and not merely an undertaking which if it came to be enforced would have to be enforced out of the jurisdiction... 

The Bazias

In the Bazias (1993) 3 QB 673, the Judge at first instance made Orders allowing the vessel to continue cross channel operations. The matter then came back before Sheen J who varied those Orders prohibiting the movement of the vessel. The matter then went on Appeal (at 679) where the principle was upheld that a vessel under arrest would not be allowed to move out of the jurisdiction.
The Iron Shortland

A similar issue arose in The Iron Shortland  (1995) 131 ALR 738 and The Martha II  (Unreported: Federal Court of Australia, Sheppard J, VG70/1996, 6/3/96).
In The Iron Shortland  (1995) 131 ALR 738 the ship was allowed to continue trading as a security for its value was provided by a Company within the Australian jurisdiction.
Martha II

In The Martha II  (Unreported: Federal Court of Australia, Sheppard J, VG70/1996, 6/3/96) the vessel was allowed to move from a buoy in Port Jackson, Sydney to a terminal at Port Botany which was a short distance away and within the operation of the Sydney Ports Authority which administered both ports. This movement was directed by the Court to enable the discharge of some 800 containers at Port Botany so that they could be loaded on to another vessel. The charterer was required to provide cash security covering all the expenses of the Admiralty Marshal to enable this movement to take place (A copy of the Directions appears at the end of this Module in Schedule 2). A further application for the vessel to move from Port Jackson to the Port of Newcastle some 100 nautical miles north of Sydney was refused, and the principle consideration was the security of the vessel.
Who pays? 

The movement of a ship under arrest for the purpose of discharging cargo, and the discharge of the cargo can be an expensive process: see the Directions made in the Martha II in schedule 2 of this paper where they were A$300,000.

The important questions are: who pays, and can they recover that expense. 
This was dealt with in The Myrto (1978) 1 Lloyds Rep 11per Lord Denning at 13 in the following passage: 

...in the United States Court of Appeal for the Second Circuit in 1963, The Emilia 1963 AMC 447-9, in which it was held...that when a vessel is in the custody of the law, in custodia legis, for the purpose of sale, the discharge of the cargo is a service furnished under the authority of the court. The cost of discharging should be paid out of the proceeds of sale as an "expense of justice". The Court relied on a decision of the Supreme Court in The Poznan 1927 AMC 72 which is to the same effect. The United States Courts would hold that the costs of discharging the cargo are to be charged against the fund realised by sale. They would, in our Court, be regarded as part of the Marshal's expenses and be a first charge.
Law of the sea 

The Law of the Sea has some implications for the movement of a vessel between ports whilst under arrest in Australia. 

Australia has adopted Part II of the United Nations Convention on the Law of the Sea (UNCLOS) pursuant to the Seas and Submerged Lands Act 1973 (Cth), Schedule 1 (SSLA). UNCLOS Part II deals with "Territorial Sea and Contiguous Zone". 

Territorial sea is defined in s5 as the territorial sea of Australia, and Section 6 provides that sovereignty is vested in and exercisable by the Commonwealth. Section 7 deals with the limits of the territorial sea and provides for proclamation by the Governor-General, which sets the limit of the territorial sea at 12 nautical miles. The relevant part of the proclamation is as follows: 

I WILLIAM GEORGE HAYDEN, Governor-General of the Commonwealth of Australia, acting with the advice of the Federal Executive Council and under Section 7 of the Seas and Submerged Lands Act 1973, hereby declare that on and from 20 November 1990 the outer limit of the Territorial Sea of Australia other than the parts of the Territorial Sea referred to in the Schedule, is 12 international nautical miles measured from the baseline established under International Law or as otherwise determined by Proclamation under Section 7 of the Seas and Submerged Lands Act 1975 from time to time.

See Commonwealth Government Gazette No S297 on 13 November 1990. 

Art1(1) of UNCLOS provides that sovereignty of a State extends to the belt of sea adjacent to the coast, described as the "territorial sea" which is measured according to Arts3-13. 

In relation to the question that the vessel might unlawfully steam for foreign ports, UNCLOS Art14-20, concern the Right of innocent passage. 
The combined effect of Arts14(4), 15(1), 16(1) and 17, together with Sub-section B: Rules Applicable to Merchant Ships, Art20(3) is that the vessel under arrest would be subject to interception if its master or crew undertook an unauthorised deviation from the voyage authorised by a Court. 
The practical result is that the Admiralty Marshal would be entitled to take appropriate action to prevent the vessel from leaving the jurisdiction, including, if necessary, by seeking assistance of the Royal Australian Navy. 

Schedule 1  - Application for discharge 

IN THE FEDERAL COURT OF AUSTRALIA 

NEW SOUTH WALES DISTRICT REGISTRY 

GENERAL DIVISION No !1! 

IN ADMIRALTY
BETWEEN !2! 

Plaintiff 

AND !3! 

Defendant 

APPLICATION FOR DISCHARGE 

FORM 17 

Ship/property to be discharged: !4! 

Applicant: !2! 

Relationship with ship/property: !5! 

Address for service of Applicant: !6! 

!2! undertakes to pay the fees and expenses of the Marshal in complying with this Application. 

DATED: 

..................... 

Applicant's Solicitor 

!1! No and year of proceedings 

!2! Applicant 

!3! Respondent 

!4! Ship/property to be discharged 

!5! Relationship with ship/property 

!6! Address 

Schedule 2 - Directions made in the Martha II

IN THE FEDERAL COURT 

OF AUSTRALIA VG No. 70 of 1996 

NEW SOUTH WALES DISTRICT REGISTRY 

IN ADMIRALTY 

IN REM 

BETWEEN: 

DEN NORSKE BANK (LUXEMBOURG) S A 

Plaintiff 

AND 

THE SHIP "MARTHA II" 

Defendant 

ORDER 

JUDGE: Sheppard J 

DATE: 6 March 1996 

WHERE MADE: Melbourne 

THE COURT NOTES 

The Notice of Motion filed by ABC Container Line N V ("ABC") dated 1 March 1996, the Notice of Motion filed by the Defendant and ABC dated 5 March 1996, the affidavits of John Kenneth Moore and David Michael Pyett filed herein, the report to the Admiralty Marshal of Captain M J Bozier, the affidavit of Robert Springall and the Notice of Motion filed by the Plaintiff dated 5 March 1996. 

THE COURT ORDERS THAT: 

1
Subject to paragraph 2 the "Martha II" presently under arrest in Port Jackson, New South Wales be permitted whilst under arrest as soon as practicable to forthwith with all dispatch and without deviation to:- 

sail to Port Botany; 

discharge at Port Botany all container cargo and bulk liquid cargo now on board; 

sail to Port Jackson and proceed directly to a designated lay up berth, buoy or other anchorage and remain there until further order of the Court. 

2
Prior to the "Martha II" leaving her present anchorage ABC will pay or cause to be paid to the Admiralty Marshal the sum of AUS$300,000 ("the Fund"). 

3
The Marshal will pay forthwith from the Fund all costs, charges, payments and fees incurred of and incidental to the voyages of the "Martha II" from Port Jackson to Port Botany and from Port Botany to Port Jackson and all movements of the "Martha II" in Port Jackson and Port Botany to the completion of mooring at the designated lay up berth or anchorage in Port Jackson, together with all costs and charges incidental to any discharge of cargo undertaken pursuant to Order 1, including but not limited to all:- 

insurances; 

stevedoring costs; 

pilotage fees; 

port service charges; 

wharfage; 

mooring and unmooring charges; 

unshackling and reshackling charges; 

hire of tugs; 

line boat charges; 

navigation charges; 

crew wages and overtime; 

bunkers consumed; 

watchmen; 

and no such costs, charges, payments or fees incurred will be or will be deemed to be a cost of arrest.
4
The Plaintiff be permitted to place a representative to remain on board the "Martha II" for the period of all voyages by and movements of the Ship under this order. 

5
The Marshal will, in compliance with Order 1, take on board the "Martha II" such persons as he shall, in his discretion, deem appropriate for the purpose of retaining the safe custody, control and preservation of the Ship from leaving the anchorage in Port Jackson until its return to the designated lay up berth or anchorage in Port Jackson. 

6
The Plaintiff file any affidavit in support of its application for summary judgment ("the summary judgment application") and serve the same on the Defendant and Combo Carriers (Luxembourg) S A by 12 March 1996. 

7
The Defendant and Combo Carriers (Luxembourg) S A file and serve on the Plaintiff any affidavit in opposition in the summary judgment application together with any affidavit in support of the application for release of the "Martha II" from arrest ("the release application") by 26 March 1996. 

8
The Plaintiff in the summary judgment application file and serve on the Defendant and Combo Carriers (Luxembourg) S A any affidavit in reply and in the release application file and serve on the Defendant and Combo Carriers (Luxembourg) S A any affidavit in opposition by 10 April 1996. 

9
The Defendant and Combo Carriers (Luxembourg) S A file and serve on the Plaintiff any affidavit in reply in the release application by 23 April 1996. 

10
The summary judgment application and the release application be listed for directions on 29 April 1996. 

11
Liberty to apply on 3 hours' notice. 

12
Costs of and incidental to the application and this order be reserved. 

DATED ENTERED: 6 March 1996 

..................................... 

Deputy Registrar 

