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Conventions

· Convention on Limitation of Liability for Maritime Claims adopted at London on 19 November 1976 (Limitation Convention), replacing the earlier International Convention relating to the Limitation of Liability of the Owners of Seagoing Ships done at Brussels on 10 October 1957. 

Statutes
Commonwealth

· Admiralty Act 1988 (Cth), s25 

· Carriage of Goods by Sea Act 1991 (Cth) 

· Limitation of Liability for Maritime Claims Act 1989 (Cth) with the Limitation Convention as a schedule

· Protection of the Sea (Prevention of Pollution from Ships) Act 1983, (MARPOL Convention) 
Introduction 

The Limitation Convention 1976 replaces the earlier Limitation Convention 1957.

The Limitation of Liability for Maritime Claims Act 1989 (Cth) s6 has adopted the Convention on Limitation of Liability for Maritime Claims adopted at London on 19 November 1976 (Limitation Convention) as part of the domestic law of Australia, except for Art 2 r1(d) and (e).  The Limitation Convention appears as a schedule to the Act.

The Limitation Convention limits the liability of shipowners for claims against the ship.

The Limitation Convention

The Limitation Convention applies whenever a person identified in Art 1 seeks to: 

· limit liability before the Court of a State Party; or 

· procure the release of a ship. 

The Limitation Convention 1976 has been adopted by the following countries:

	Australia
	The Bowbelle

	Bahamas 
	There is no decision interpreting Art 13 of the 1976 Convention. 

	Belgium
	There is no decision on Art 13 of the 1976 Convention and no decisions which refer to the "Bowbelle". 

	Croatia 
	There is no decision on the 1976 Convention. 

	Egypt
	There is no decision on the 1976 Convention. 

	France 
	There is a decision of the Cour de Cassation (French Supreme Court) in the "Heidberg" in relation to Art 13 of the 1976 Convention and Arts 380 and 380-1 of the French Code of Civil Procedure. A note of the judgement was published in the journal "Le Droit Maritime Francais 1994". 

	Germany 
	There is no decision concerning the operation of Art 13 of the 1976 Convention. 

	Greece
	There is no decision of the Greek Courts referring to the "Bowbelle" or Art 13 of the 1976 Convention. 

	Japan
	There is no decision on Art 13 of the 1976 Convention as enacted by Japanese law and no decisions referring to the "Bowbelle". 

	New Zealand 
	New Zealand did not accede to the 1976 Convention until 14 February 1994. There are no decisions referring to The Bowbelle. 

	Netherlands
	There is no decision on Art 13 of the 1976 Convention. In accordance with Art 14 of that Convention the Dutch Code of Civil Process make provision in Arts 320 (a) to (w) for the procedure for limiting liability. After an owner has petitioned the Court to limit liability, in the event that the right to limit is contested, the Court may only order the lifting of any arrest for claims for which a fund is constituted after the contest has been determined in favour of the owner. There are Dutch decisions giving effect to those Arts of the Dutch Code of Civil Process in relation in the 1957 Convention. 

	Norway
	There is no decision dealing with Art 13 or its equivalent. 

	Poland 
	There is no decision dealing with Art 13 of the 1976 Convention. 

	Spain
	There is no decision dealing with the interpretation of Art 13 of the 1976 Convention. 

	United Kingdom 
	The Bowbelle 


 which are identified in the schedule to this paper, and is considered to have brought great change to the previous law: see Barde AS v ABB Power Systems, AB & Asea Brown Boveri Limited & Ors (Unreported: Federal Court of Australia, G399 of 1995, Sheppard J, 17 October 1995) on a preliminary point: 

It changed the old law dramatically, firstly by placing the onus upon the person wishing to avoid the consequences of the convention (the shipowner no longer had to discharge the onus of establishing absence of actual fault or privity) and, secondly, by establishing a much greater barrier to the breaking of the Convention provided for by Art 4. In return for this, claimants against ships were provided with the benefit of a very much more generous fund from which their claims were to be met. 

The central provisions of the 1976 Convention are: 

Art 11 - Constitution of the fund; and 

Art 13 - Bar to other actions. 

The 1976 Convention replaces the earlier Limitation Convention 1957 and was promoted as an improvement, for example, by increasing limitation amounts: see Art 6 (The General Limits);  Art 7 (The Limit for Passenger Claims) and Art 8 (Unit of Account) which sets out new limitation amounts; for claimants but giving the ship an 'unbreakable limit'  (Art 4) so as to avoid litigation but to provide a balance: Barde AS, per Sheppard J at 28: 

There was agreement that a balance needed to be struck between the desire to ensure on the one hand that a successful claimant should be suitably compensated for any loss which he has suffered and the need on the other hand to allow shipowners, for public policy reasons, to limit their liability to an amount which was readily insurable at a reasonable premium. The authors [Griggs and Williams, Limitation of Liability for Maritime Claims, 2nd edn, 1991] continued (at 1-2): 

The solution which was finally adopted to resolve the competing requirements of claimant and defendant was (a) the establishment of a limitation fund which was as high as a shipowner could cover by insurance at a reasonable cost, and (b) the creation of a virtually unbreakable right to limit liability. 

The text of the 1976 Convention finally adopted by the conference therefore represents a compromise. In exchange for the establishment of a much higher limitation fund claimants would have to accept the extremely limited opportunities to break the right to limit liability. Thus the right to limit liability can no longer be lost as a result of negligence on the part of the person seeking to limit. Under the 1976 Convention the right to limit liability is lost only when the claimant can prove wilful intent or recklessness on the part of the person seeking to limit (Art 4). 

Interaction between Arts of the Limitation Convention 

Interaction between Articles of the 1976 Convention are discussed in the following paragraphs.

Art 1 

This Art contains a number of definitions, including a shipowner who is defined widely to include the owner, charterer, manager and operator of a seagoing ship. The liability of a shipowner includes liability in an action brought against the vessel: Art1(5); and the limitation extends to a claim made against any person who is responsible for the shipowner: Art1(4); which covers vicarious liability. 

Owners entitled to damages from time charterers for damage to the ship and the cargo as a consequence of shipment of dangerous goods: CMA CGM SA v Classica Shipping Co Ltd [2003] 2 Lloyd’s Rep 50, which sets out history of the Convention.

For a discussion of the meaning of the words in the Convention, see Smith v Perese [2006] NSWSC 288, sea-going ship [153 – 166], [170-172], [175]; navigation [167] and boat [169]. 
Art 2 

Art 2(1)(a) is relevant to cargo claims for loss of or damage to property occurring on board or in direct connection with the operation of the ship or resulting consequential loss, but that liability is subject to the general tonnage limitation in Art 6 and limitation in Art 7 for passenger claims. 

The breadth of claims within Art 2(1) are emphasised by the language in the first sentence of Art 2(2): see The Breydon Merchant (1992) 1 Lloyds Rep 373 at 375-376. The words "in respect of" must be given wide meaning, Re McMaster (1991) 105 ALR 156 at 159; Taren Management v Glass (1991) 28 FCR 93 at 100; Nintendo v Centronis Systems (1994) 68 ALJR 537 at 541. 

In Newcastle Port Corp v Pevitt [2003] NSWSC 888; (2003) 58 NSWLR 548, Palmer J considered whether Art 2 included the legal costs of establishing a claim against the fund established under Art 11, and held that they were not, as they are to be dealt with by the law of the forum in which the disputed claim is tried.

Art 3 

Art 3 specifically exempts certain claims which are listed and includes aspects of general average, oil pollution damage, nuclear damage and salvage operations. 

Unbreakable limitation?
Art 4 is not concerned with "claims" but barring conduct, whilst Art 3 specifically exempts certain "claims". Only a specific person guilty of the required conduct may be barred by reason of their personal conduct whilst other persons Art1(2) are not so barred.  Art 4 states:

A person liable shall not be entitled to limit his liability if it is proved that the loss resulted from his personal act or omission, committed with the intent to cause such loss, or recklessly and with knowledge that such loss would probably result. 

The question which arises under Art 4 is whether a loss results from the "personal" act or omission of the shipowner, or any "intent to cause such loss or recklessly and with knowledge that such loss would probably result", a similar test to other conventions.  See:

· Goldman v Thai Airways Ltd [1993] 1 WLR 1186 at 1195-1196;
· SS Pharmaceutical Co Ltd v Qantas Airways Ltd (1988) 22 NSWLR 734 at 750 concerning Art 25A of the Warsaw Convention.
The Limitation Convention overcomes issues which arose in "The Marion" (1984) 1 AC 563 at 572-573. 

The ship owner has vicarious liability for the acts of servants or agents.  See:
· Arts 1(4), 9(1)(a), 9(2);
· Hamilton v Whitehead (1958) 166 CLR 121 at 127.  It is the corporate mind of the applicant, being the board of directors, to which "personal" applies for the corporation and delegation of management does not create an alter ego for the purpose of this provision:
· Gaskell, Limitation of Ship Owners Liability, at 108, c.f. Lennard's Carrying Co Ltd v Asiatic Petroleum Co Ltd [1915] AC 705 at 713-714, 715;
· The Garden City [1982] 2 Lloyds Rep 382 at 398-399.
In other words, the Limitation Convention does not impose a non-delegable duty of management upon the corporate mind of a shipowner.

Under Art 4 the onus is on the claimant who must at least show a prima facie case. 

It has been argued that the reference to an "almost indisputable" right to limit transforms into references to an "unbreakable" limitation. This cannot be correct because if it was intended that the right to limit should apply in all cases irrespective of the facts, the Convention would not contain Art 4. 

It is in this context that Art 4 is of importance to cargo interests:
The question of the unbreakable limit has only been considered by one Court to date in an ex parte hearing in which the matter was not fully argued: see The Bowbelle [1991] Lloyd’s Rep 532, per Sheen J and did not go on to be argued at a hearing as it was settled. 

However, whether the Limitation Convention is 'unbreakable' is a matter of debate, as the words in Art 4 are identical and similar to those used in a used in a number of other international conventions (Warsaw Convention, Art 25; Marpol Convention and many of the other Conventions relating to pollution at sea), and in at least one case a Court has had no difficulty in deciding that a carrier was fully liable and unable to limit its liability for loss and damage caused to goods:  see SS Pharmaceutical Co Ltd v Qantas Airways Ltd (1988) 22 NSWLR 734; [1991] Lloyds Rep 288. 

Aggregation of claims
Art 9 provides for the aggregation of claims so that the limitation of liability in Art 6 applies to the aggregation of all claims arising from a particular incident. 

Art 10

This Art allows a Party State to enact a national law making the constitution of the fund a precondition to the right to claim limitation. 

Constitution of the fund 

Constitution of the fund is set out in Art11: 

1 
Any person alleged to be liable may constitute a fund with the Court or other competent authority in any State Party in which legal proceedings are instituted in respect of claims subject to limitation. The fund shall be constituted in the sum of such of the amounts set out in Arts 6 and 7 as are applicable to claims for which that person may be liable , together with interest thereon from the date of the occurrence giving rise to the liability until the date of the constitution of the fund. Any fund thus constituted shall be available only for the payment of claims in respect of which limitation of liability can be invoked. 

2 
A fund may be constituted, either by depositing the sum, or by producing a guarantee acceptable under the legislation of the State Party where the fund is constituted and considered to be adequate by the Court or other competent authority. 

3 
A fund constituted by one of the persons mentioned in paragraph 1(a), (b) or (c) or paragraph 2 of Art 9 or his insurer shall be deemed constituted by all persons mentioned in paragraph 1(a), (b) or (c) or paragraph 2, respectively. 

The provision of Art 11(1) plainly apply to a person "alleged to be liable" and determination of the "entitlement to limit" is to be clearly distinguished. The provision facilities early prompt constitution as emphasised by reference to "claims for which that person may be liable" second sentence: Art 11(1).   "Claims subject to limitation" in Art 11(1) must be read accordingly and picks up claims falling within relevantly Art 2(1)(a).

The words "claims subject to limitation" is descriptive of "claims" and Art 4 operates not to change the claim but to disenfranchise a specific person. 

A claim remains within Art 2(1)(a) even though, for example, a person was barred by Art 4 conduct and the shipowner, on the other hand, is not barred.

The Limitation Convention does not require any Court order in Art 11(2) but facilities constitution of the fund: The Garden City No. 2 (1984) 2 Lloyd’s Rep 37 at 43, 44, 49, which although dealing with the 1957 Convention, accepted payment into Court as constituting a limitation fund under that Convention. 

Art 13

Art 13(2) provides a bar to other actions gives a right to release from arrest or to have security released, but only applies if three conditions are satisfied:

1
The ship or other property has been arrested or attached or security given "for a claim which may be raised against the fund": Art 13(2): 

2
The claimant "may bring a claim against the limitation fund": Art 13(3); and 

3
The limitation fund is "actually available and freely transferable": Art 13(3). 

Griggs and Williams Limitation of Liability for Maritime Claims, 2nd edn, 1991, p73 discuss Art 13(2): 

[The] difficulties have been resolved by Art 13(2) of the 1976 Convention since the subsection provides expressly that the right (or obligation in certain circumstances) of the court to release a vessel or other property is triggered not so much by proof that the owner of the vessel or other property can limit his liability but by the establishment by or on behalf of such person of a limitation fund in accordance with Art 11 of the Convention. Furthermore, the presumption which existed under the previous limitation regime that a person was not entitled to limit his liability unless he proved such entitlement has been displaced by the presumption that a person is entitled to limit his liability under the 1976 Convention unless some other party proves that he is guilty of the conduct described in Art 4. 

Art 13(2) imposes a mandatory consequence set out where the limitation fund has been constituted.

Art 13(3) has no application where there is more than one claimant as each claimant may bring a claim against the limitation fund. The requirement of the fund being actually available can be met by depositing the sum. 

The requirement of being freely transferable in respect of that claim is addressed to a country which has exchange control regulations preventing the transfer of those amounts:  Official Records of the International Conference on the Limitation of Liability for Maritime Claims 1976 at 99, 338, 339, 396. 

The use of the words ‘may bring a claim’ reinforce in Art 13(3) the absence of any need for determining proportions, see Art 12. 

To construe Art 13(3) as requiring a determination fo the entitlement to limit would be to reintroduce the problem in The Wladyslaw Lokietek (1987) 2 Lloyd’s Rep 520, see Gaskell Limitation of Ship Owners Liability, p122-124; Griggs & Williams, Limitation of Liability for Maritime Claims, p68-71.

The mandatory requirement arising under Art 13(2) extends to release of the ship if still under arrest or to the release of any security given. 

The language of the 1957 Convention is materially different to the Limitation Convention. Art 5(1) of the 1957 Convention refers to a position where a shipowner "is entitled to limit his liability": see The Garden City No. 2 (1984) 2 Lloyds Rep 37. 

Governing law
Art 14 is concerned with the governing law and applies the rules of procedure of the State Party where the fund is constituted. In Barde AS, Sheppard J commented at 38: 

Art 11 does not define 'constituted' and Art 14 merely states that the constitution and distribution of the limitation fund shall be governed by the law of the State Party in which the fund is constituted. Does 'constituted' mean simply the deposit of the Limitation Fund, either by cash or guarantee, with the appropriate authorities, or does it also require a legal declaration that the limiting shipowner is entitled to limitation of liability, and is no guilty of conduct barring limitation within the meaning of Art 4? Both constructions can be deduced from the wording of the 1976 Convention and, alas, different jurisdictions may adopt different approaches. Viewed simplistically, Art 11(2) explains how 'a fund may be constituted' by depositing cash or guarantee acceptable under the legislation of the State Party where the fund is constituted.

This wording does not contain any suggestion that a ruling as to entitlement to limitation or as to the absence of conduct barring limitation is a prerequisite to constitution of the fund. Similarly, the wording of Art 14, which confers jurisdiction on the State Party in which the fund is constituted to make rules relating to the constitution and distribution of the limitation fund, would be meaningless if a formal declaration of entitlement to limit was necessary before the fund is constituted. This would leave an apparent hiatus until such a declaration had been obtained with no provisions in the Convention as to which State Party is competent to rule on such an important issue. 

On the other hand, if mere deposit of the amount of a limitation fund is to be sufficient to 'constitute' the fund this equally means that the principal point decided in the Wladyslaw Lokietek by Brandon, J has been reversed, and that once a limitation fund has been 'constituted' a ship or other property which has been arrested or attached within the jurisdiction of a State Party, or any security given, may be released and must be released in the four instances specified. 

Art 15 

The Convention applies to a person referred to in Art 1 who "seeks to limit his liability" and in Art 15(1) or to obtain the release of a ship or property, or the discharge of security.

See Smith v Perese [2006] NSWSC 288:

185 
The Limitation Act was passed to give effect to the Convention. It is of significance that by Article 15 of the Convention adopted, the opportunity was provided for a State Party to limit the operation of the Convention so as to exclude from its scope ships of less than 300 tonnes. Article 15(2) provides:

"A State Party may regulate by specific provisions of national law the system of limitation of liability to be applied to ships which are:

(a) according to the law of that State, ships intended for navigation on inland waterways;

(b) ships of less than 300 tons."

186 
There has been no relevant enactment to limit the application of the Convention so as to exclude ships of less than 300 tons. Hence the provisions of Article 15(2) suggest that, prima facie, in the absence of some enactment addressing the question, ships of less than 300 tons are within the scope of the Convention.

Decisions on the Limitation Convention 1976
There are a number of decisions on the earlier conventions, but there are only three decisions on the Limitation  Convention:
· The Bowbelle [1990] 1 Lloyd’s Rep 532;
· The Heidberg French Cour de Cassation of 23 November 1993;
· The Barde Team (Unreported: Federal Court of Australia, Sheppard J, 17 October 1995) on a preliminary point only.
These cases are discussed below. 

The Bowbelle 

The leading reported UK case on Art 4 of the Limitation Convention (The Limitation Convention is contained in the Merchant Shipping Act 1979 (UK)) is the decision in The Bowbelle [1990] 1 Lloyd’s Rep 532, Sheen J. 

The question is whether the approach adopted by Sheen J is correct or should be followed in any case. 

Arguments for The Bowbelle 

The decision in The Bowbelle [1990] 1 Lloyd’s Rep 532 was considered in The Barde Team (Unreported: Federal Court of Australia, Sheppard J, 17 October 1995) and cited by Sheppard J with approval: 

The balance of Sheen J's judgment is of critical importance in relation to the present case. I set it out in its entirety. His Lordship said (at 535-6): 

I return to consider the 1976 Convention, under which shipowners agreed to a higher limit of liability in exchange for an almost indisputable right to limit their liability. The effect of arts. 2 and 4 is that the claims mentioned in art. 2 are subject to limitation of liability unless the person making the claim proves (and the burden of proof is now upon him) that the loss resulted from the personal act or omission of the shipowner committed with the intent to cause such loss, or recklessly and with knowledge that such loss would probably result. This imposes upon the claimant a very heavy burden.

But regardless of whether a claimant contends that he can prove that the shipowner was guilty of conduct barring limitation, the combined effect of arts. 2 and 13 is that a shipowner can only be compelled to constitute one fund in accordance with art. 11. Art 2 sets out the categories of claims which are subject to limitation of liability. The claims against the owners of Bowbelle come within par. (a). I turn now to art. 13. It is clear that any claimant may bring a claim against the limitation fund in Court. Therefore by virtue of par. 3 the rules set out in pars 1 and 2 apply. 

Paragraph 1 makes it clear that any person who has made a claim against the fund in Court is not entitled to arrest any ship in the same ownership as Bowbelle. 

Any person who has a claim against the owners of Bowbelle (but has not yet made a claim against the fund) has a claim which may be raised against the fund'. The fund has been constituted in London which is 'the port where the occurrence took place'. Accordingly, if one of the ships named in the praecipe were to be arrested the Court would be bound to order its release. The fund has been constituted by the owners of Bowbelle in accordance with art. 11 in 'respect of claims subject to limitation'. Those last six words clearly refer to the categories set out in art. 2. The draftsman has omitted the words 'which appears to the Court to be founded on a liability to which a limit is set' which led to the decision in The Wladyslaw Lokietek, [1978] 2 Lloyds's Rep. 520. The Court is not required to investigate the question whether the shipowner has been guilty of conduct barring limitation. In these circumstances commonsense dictates that there should be some machinery by which warning can be given to would-be arresters that they should not arrest any of the ships belonging to the owners of Bowbelle. The current Rules of the Supreme Court have not made provision for this situation. Until such provision is made shipowners, who wish to provide some protection against unnecessary dislocation of trade caused by the arrest of their ships, should file in the Admiralty and Commercial Registry a praecipe which must be signed by their solicitor who must undertake to acknowledge service of the writ in any action which may be begun against the owners of the ship in question and state that a limitation fund in respect of damage arising from the relevant incident has been constituted by payment into Court of the appropriate amount. 

Any person who has a claim arising out of the incident and who wishes to contend that the conduct of the shipowner bars his right to limitation may nevertheless pursue that allegation but he will not have the security provided by the arrest of a ship. 

The decision was also cited in The Capitan San Luis [1993] 2 Lloyd’s Rep 573 at 576 and 578 which also emphasised the difference arising under the Limitation Convention. 

Similarly this proposition is supported in Victrawl v AOTC (1993) 117 ALR 347 per Gummow J at 356 with whom Lockhart J and Cooper J agreed: see Meeson, Admiralty Jurisdiction and Practice at 135, 237. 

An argument in favour of following the decision of Sheen J accords with the objective of international comity and the objective of uniformity: Shipping Corporation of India Ltd v Gamlen Chemical Co A/asia Pty Ltd (1980) 147 CLR 142 at 159. 

Further the construction adopted by Sheen J accords "with the ordinary meaning to be given to the terms of the treaty in their context" and "its object and purpose": see Art 31 of the Vienna Convention, Anderson v Umbakumba CC (1994) 126 ALR 121 at 124-125. 

Other arguments include the proposition that the shipowner should not be obliged to cease trading if a fund is constituted and as both insurability and costs are based on the limitation sum, immediate release strikes a fair and commercial balance between the interests of claimants and shipowners. A contrary construction would mean that up until entitlement to limit is determined, other assets under r1 could be pursued even though a fund had been constituted. Such a construction would be commercially unreal and r2 must be construed in harmony with r1 and accordingly entitlement to limit is not a pre-requisite. 

Arguments against The Bowbelle 

Ultimately the question for decision is whether at the time the application for release is made, the Court is satisfied that the claim may be raised against the fund. In an application for release a claimant must establish there is a serious question to be tried in relation to Art 4 conduct:  The Bowbelle [1990] 1 Lloyd’s Rep 532 at 535.6 (col2). 

The decision of Sheen J in The Bowbelle [1990] 1 Lloyd’s Rep 532, is contrary to this construction. One of the matters which appears to have influenced that decision is the view, that Art 13 of the Limitation Convention was drafted with the intention of overcoming the decision in The Wladyslaw Lokietek.  However, the final form of the Limitation Convention was settled before the decision in that case.

Sheen J appears to have construed the expression "a claim which may be raised against the fund" in Art 13(2) as referring only to claims within Art 2 r1 (a) to (f):  The Bowbelle [1990] 1 Lloyd’s Rep 532 at 535.9 (col 2). That construction ignores the introductory words to Art 2(1) and should not be adopted. 

The decision in The Bowbelle [1990] 1 Lloyd’s Rep 532 was referred to in The Capitan San Luis [1993] 2 Lloyd’s Rep 573 at 576.3 (col 1) in relation to the onus of proof on a claimant alleging Art 4 conduct. That case did not concern the construction of Art 13 or an application for release from arrest upon the constitution of a fund. The decision of Sheen J is noted but not further considered in Griggs and Williams, Limitation of Liability for Maritime Claims, pages 39-40, 72-75. 

The Heidberg 

The French Cour de Cassation  23 November 1993 gave its decision in The Heidberg, and this decision is discussed in The Barde Team (Unreported: Federal Court of Australia, Sheppard J, 17 October 1995) per Sheppard J at 25: 

The facts of the matter were that the Heidberg had collided with a pontoon at Pauillac which was owned by the Shell oil company. The pontoon was damaged. On 11 March 1991 the president of the Commercial Court, on the application of Shell, ordered the arrest of the vessel. On 8 April, at the request of the owners of the Heidberg, the president of the Commercial Court "started the procedure with constitution of a limitation fund" and stated that it would be validly constituted by the provision of a bank guarantee and that the limitation fund had been properly created thereafter by an order of 16 April 1991. The vessel's owners "summonsed" Shell to release the vessel from arrest. Shell counter-claimed for the withdrawal of the orders dated 8 and 16 April 1991 alleging that the conduct of those liable for the damage was such that, since it came within the ambit of Art 4 of the 1976 Convention, it would lead to the exclusion of the right to limit liability. On 10 may 1991 the President of the Court of Appeal of Bordeaux made an order upholding the submissions made on behalf of the Shell company. 

The translation of the copy of the report which I have contains the following paragraphs: 

Whereas by so deciding, even though the Limitation Fund had been created, and the release of the vessel from arrest should be granted, and consequently the shipowners were justified in filing an appeal on a serious and legitimate ground, the order under appeal was made in breach of the above-mentioned texts;

UPON THESE GROUNDS, and without the need to decide upon the second limb of the sole ground [of appeal]: 

[The court] DISMISSES AND ANULS, in its entirety the Order of the first President made on 10th May 1991 by the Court of Appeal of Bordeaux; and therefore places the action and the parties back in the position in which they found themselves before the said Order was made; and refers them back to the first President of the Court of Appeal of Poitiers.
The Barde Team 

In The Barde Team (Unreported: Federal Court of Australia, Sheppard J, 17 October 1995) the question was framed as follows: 

The question is whether in Australia a shipowner may, by establishing a limitation fund under the Convention, deny a claimant, who wishes to attempt to establish facts which will disentitle the shipowner from limiting his liability, an opportunity of having that issue determined by an appropriate court and, until that determination is made, cause the vessel to be arrested and detained (unless security for its value or the amount of known claims is provided in its place) until the limitation question has been determined...At the heart of the question is the relationship between Arts 11 and 13 on the one hand and Art 4 on the other. 

Mr Justice Sheppard goes on to discuss the texts on the subject  (at p37) and notes (at p40) that:

It should be observed at this point that the English Rules and Meeson's comment on them do not suggest that a party disputing a shipowner's right to limit liability or to constitute a limitation fund before a vessel is released from arrest or the right to arrest is lost by the creation of a limitation fund, is to be put out of court by the constitution of the fund with all the consequences that has without being given an opportunity to establish the matters which a claimant disputing a shipowner's right to limit liability needs to establish under Art 4. 

Decisions on the earlier Conventions

There are a number of decision on the earlier conventions, and these are set out in the following paragraphs. They are not directly on point in considering Art 4 due to a change in the wording in the Limitation Convention. However, they provide some guidance about the types of conduct which were considered to disentitle a limitation of liability under the earlier conventions. 

Standard Oil Co

Standard Oil Co of New York v Clan Line Steamers Ltd  (1923) 17 Lloyd’s Rep 120 per Viscount Haldane at 122 the Court considered the case of a Ship of unusual construction which became unstable in certain conditions of loading when ballast tanks were pumped out. The owners were aware of this peculiarity, but did not advise the Master, and left it to the Engineer to instruct the Master, but he forgot to do so. The Court considered who the chief management of the company resides with, who is the directing mind and will of the company, and is the very ego and centre of the personality of the company. 

The Radiant

The Radiant [1958] 2 Lloyd’s Rep 596 the Court considered the lack of proper comprehension of duty as a managing director of a fleet.

The Norman

The Norman [1960] 1 Lloyd’s Rep 1 the Court considered the managerial duties of owners, and found that it was not sufficient to leave everything to the Master's discretion.

The Lady Gwendolin

The Lady Gwendolin [1965] 1 Lloyd’s Rep 335 the Court considered that the owners actual fault or privity arose due to a number of failures, including: 

· failed to instruct the Master to place considerations of safety above keeping to schedule; 

· failed to instruct the Master to ensure instructions were followed; 

· failed to instruct the Master not to proceed at excessive speed in fog or to see Master complied with this instruction; 

· failed to ensure the Master or Mate were properly instructed in the use of radar (including the fact that radar did not entitle them to proceed at speed in fog); 

· failed to instruct the Master of the necessity of the Mate being on the ship's bridge when using radar. 

There was also evidence that:

· the Master habitually proceeded at excessive speed in fog; 

· at the time of the collision the Master was alone on the bridge with the helmsman with the radar switched on; 

· at the time of the collision the vessel was proceeding at full speed with engines on "stand by". 

It was on these findings that the Court found that the:

· the cause of collision was the inadequate use of radar in fog, a Master who had no experience of radar, and had been given no instruction on use and misuse of radar; 

· Owners failed to draw the Master's attention to Ministry of Transport Notices; 

· The Assistant Managing Director of Owner was the alter ego of the owner and the radar issue had merited his personal attention, which was not give; 

· the Master lacked a sense of urgency of the problem posed by the use of radar navigation in fog. 

The plaintiffs had argued a number of deficiencies by the owner: 

· failed to ensure that the Master was subject to effective control and supervision by a person qualified and competent to supervise the Master; 

· failed to ensure compliance with laws and regulations; 

· the person in the owner company who was the alter ego of the owner was responsible for the breaches. 

The Court findings included the following: 

· There was highly negligent navigation of her Master which was not an isolated act of negligence, but that over the years of his service in this ship the Master had navigated at excessive speed, at 338; 

· The Marine Superintendent had routinely perused the ship's logs but not detected the Master's habit of navigation in dangerous circumstances, failed to warn the Master, to deter Master, or take steps to ensure compliance with regulations, and failed to inform his employers. The superintendent did not properly supervise the Master, at 338.

The England

In The England [1973] 1 Lloyd’s Rep 373  the Court considered that the owner failed to ensure that the Master had Port of London Bye-laws on board the vessel.

The Marion

In The Marion [1984] 2 Lloyd’s Rep 1, the Court considered facts where a Ship's anchor had fouled and damaged an oil pipeline which the Master was unaware of as his chart was out of date.
The issue was the action that the owner should have taken to ensure up to date charts were on board and available to the Master.
The Court held that it was the duty of the managing director to ensure adequate supervision of Master in relation to obtaining and keeping charts up to date by qualified staff capable of supervising the Master.
This failure by the managing director to perform this duty was actual fault of the company, and there was: 

· failure to have a proper system of supervision; 

· failure to give subordinate managerial staff instructions which were clear and comprehensive; 

· Lack of a proper system for ensuring charts were not obsolete or superseded. There were three requirements: 

· current versions of charts on board; 

· obsolete or superseded charts destroyed; 

· current charts kept up to date; 

which had not been satisfied as up dating charts had been left to the Master, without supervision. 
Release of a Ship under Arrest 

The right to obtain the release of a ship which is under arrest is found in Art 13 rules 2 and 3. Rule 2 refers to the constitution of a fund in accordance with Art 11. Under Art 11, any person alleged to be liable is given a right to constitute a fund in respect of claims subject to limitation. These claims are set out in Art 2. 

However, Art 2 is expressed to be subject to Art 4. This provision subjects the provisions of the subject Art to those of the master Art: see Clarke v IRC 1973) 2 All ER 513 at 520 per Megarry J. Art 4 qualifies the right given by Art 2. Claims which result from the personal act or omission of the person claiming entitlement to limit but which occurred in the circumstances referred to in Art 4, are not claims which are subject to limitation within the meaning of Art 11, and therefore there is no right to constitute a fund under Art 11, and no right to release under Art 13. 

This construction is supported by the wording of Art 11 r1. Again, the fund which is created is only available for payment of claims for which limitation of liability can be invoked. Such a claim cannot be one in relation to which Art 4 has been pleaded. It would be an artificial interpretation to hold that no matter what the circumstances of an incident giving rise to loss or damage, the mere invoking of the convention by the person seeking to limit would always be enough to mean that all claims referred to in Art 2 be covered by Art 11 r1.

Where a fund is constituted it can only be available to meet claims which are subject to limitation, that is where no allegation under Art 4 is made. Where Art 4 is pleaded in response to any attempt to limit, any claim made by the person pleading Art 4 will stand outside the fund created pursuant to Art 11. 

Even if this approach is not correct, and the fund constituted under Art 11 is constituted with reference to all claims no matter whether or not occurring in the circumstances referred to in Art 4 the question still arises as to the effect of Art 13 r3. 

In the second part of that rule, the fund constituted under Art 11 must be "actually available and freely transferable". The words "actually available" have been examined in the context of the earlier 1957 Convention. The 1957 Convention was enacted in Australia as schedule 2 to the Navigation Amendment Act 1979. Arts 2 and 5 of the Conventions speak of limitation funds or securities being "actually available for the benefit of the claimant". 

In The Garden City (No 2) (1984) 2 Lloyd’s Rep 1 Eveleigh LJ examined these words in the context of a dispute over whether the claimant under a fund, or the person constituting the fund, was entitled to any interest which accrued on that part of the fund which had been paid into court to cover interest up to the date of that payment. In the course of his judgement, his Lordship quoted Art 5 and said at 42:

There may be many claimants. It could be that a limitation action has begun in this country, and there has been a payment into court but the defendants (who may not include the arresting party) dispute the right to limit. It could not in such a case be said that the money in court was "available" for the benefit of the arresting party. The words entitled to limit his liability in Art 5 must be read as meaning where such entitlement has been established. 

In dealing with Art 2 of the 1957 Convention his Lordship said at 42: 

Again the fund cannot be said to be actually available for the benefit of a claimant, at least where there is more than one, until the right to limit has been established or at least accepted. 
His Lordship therefore concluded that the money paid into court was not to be treated as a limitation fund belonging to the claimants and that any interest which accrued on the component referrable to interest belonged to the party seeking to limit.

Only The Bowbelle (1990) 1 Lloyd’s Rep 552 stands against this line of reasoning. In relation to that case, it is important to note that while there were defendants joined to the application made before Sheen J (see (1990) 3 All ER 476), they did not appear. The application proceeded with his Lordship having the benefit of submissions by only one side. For these reasons his Lordship's decision should be treated with caution and should not be followed in Australia. 

The main consideration which seems to influence the view that his Lordship took of the case, was his view that the Limitation Convention had been framed to overcome the effect of the Wladyslaw Lokietek (1978) 2 Lloyds Rep 520. However, it seems an impossible explanation that Art 13 of the 1976 Convention was drafted "with the intention of overcoming the effect of that decision" ( see The Robell at page 535), in view of the fact that the decision was given eighteen months after the Convention had been concluded. 

Further, his Lordship seems to have assumed that the concluding words of the first sentence of Art 11(1), refer to claims which "may be" or "are alleged to be" "subject to limitation". However, the Art (and the whole Convention), draws a clear distinction between the concepts of actual and alleged liability. This is shown in the opening words of Art 11 r1 where the phrase "subject to limitation" refers to those claims which are actually subject to limitation in accordance with the substantive right given in Art 2, and Art 2 cannot include a claim where conduct is alleged which falls within Art 4.

The effect of his Lordship's assumption is that the person seeking to limit (usually the owner) has in effect, an unfettered and complete right to come before the Court, having constituted the limitation fund within the jurisdiction, and demand the release of his ship or other property even if there is the clearest evidence of conduct forming within Art 4. This can only be described as an extraordinary result. The logical outcome of such a view of the Limitation Convention would be that even in the face of an express admission of conduct falling within Art 4, neither the Court nor a party suffering loss through such conduct can do anything to prevent the wrongdoer being able to sail away with virtual impunity. Consistently with ordinary principles of statutory construction, such a result should not be accepted unless the Court is compelled to come to the view that it can adopt no other construction of the 1976 Convention. 

Limitation Convention and other Acts

The Limitation Convention has a relationship with other laws concerning with ships.

Admiralty Act 1988  

S25(3) of the Admiralty Act 1988 was enacted for the purpose of the 1957 Convention  (ALRC 33, par 176, 249), and does not create any disentitlement from the benefit of Art 13(2) upon constitution of the fund.
This Act should be construed in conformity with the Convention, Minister for Immigration and Ethnic Affairs v Teoh (1995) 69 ALJR 423 at 430, but it does seem to be redundant on the basis that its purpose arises from the 1957 Convention rather than the Limitation Convention 1976. 

The operation of s25 was discussed in The Barde Team (Unreported, Federal Court of Australia, NG 399 of 1995, Sheppard J at p10:

...s.25 of the Admiralty Act which confers jurisdiction on this Court. That section empowers this Court to determine whether the applicant's liability may be limited and, if it may be so limited, to determine the limit of that liability. It may order the constitution of a limitation fund for the payment of claims in respect of which the applicant is entitled to limit liability and make orders as are just with respect to the administration and distribution of the fund. The provisions of s.25 of the Admiralty Act explain why this application was said to be made pursuant, not only to the Act, but also pursuant to the Admiralty Act. In relation to the jurisdiction conferred on this court by the section, reference may be made to the judgement of the High Court in Victrawl Pty limited v Telstra Corporation Limited (3 October 1995 as yet unreported). I refer to the judgment of the majority at 16-20 and to the dissenting judgment of Brennan CJ (at 1) who agreed with the majority's views concerning s.25.

and again later in his judgment, Mr Justice Sheppard states (at p42): 

The relevant part of s.25 empowers this court to order the constitution of a limitation fund "for the payment of claims in respect of which the applicant is entitled to limit liability..." Emphasis added. These words are in conformity with Art 11 which, in rule 1, provides that any fund "thus constituted shall be available only for the payment of claims in respect of which limitation of liability can be invoked." The word "only" lends emphasis to the point I am about to make. These provisions demonstrate that those responsible for the drafting of the Convention and of Acts of Parliament such as the Admiralty Act here make it very clear that the fund, when constituted, is available only for the payment of claims in respect of which limitation of liability can be invoked. Furthermore, rule 1 of Art 13 provides that, where a limitation fund has been constituted in accordance with Art 11, any person having made a claim against the fund is to be barred from exercising any right in respect of such claim against any other assets of a person by or on behalf of whom the fund has been constituted. And there are the provisions of rule 2 in relation to release from arrest. Importantly, rule 3 of Art 13 provides that rules 1 and 2 shall apply only "if the claimant may bring a claim against the limitation fund before the Court administering that fund and the fund is actually available and freely transferable in respect of that estate. 

Cogsa 1991

The Carriage of Goods by Sea Act 1991 (Cth) (Cogsa) incorporates the Hague-Visby Rules and SDR Protocol  into the domestic law of Australia and sets out a regime of limited liability for carriers  which it then contemplates may be broken by the cargo owner for a number of reasons which entitle the cargo owner to recover the full amount of the loss or damage. These include:

· act or omission of the carrier done with intent to cause damage, or recklessly and with knowledge that damage would probably result: Art 4(5)(e), and see Art 4bis(4); 

· the conduct of the carrier has otherwise taken it outside the regime so that it is unable to limit its liability, as where there is deviation: Art 4(4). 

In a decision by the High Court of New Zealand in Nelson Pine Industries Ltd v Seatrans New Zealand Limited (The Pembroke) (Unreported) the issue concerned with a carrier's conduct under Art 4 r5(e) of the Hague-Visby Rules, which states:

Neither the carrier nor the ship shall be entitled to the benefit of the limitation of liability provided for in this paragraph if it is proved that the damage resulted from an act or omission of the carrier done with intent to cause damage, or recklessly and with knowledge that damage would probably result. 

And see Art 4bis(4) which is in identical terms.  In that case, Court considered a cargo damage claim where the shipper had asked the carrier to carry the goods below deck which the carrier failed to do. 

The question was whether stowage on deck was reckless in the circumstances and within the meaning of Art 4(5)(e) so that the carrier was not entitled to rely on the package limitation clauses.

The facts were that a fibreboard press was imported from Bremerhaven to Nelson in New Zealand. The booking note required all cargo to be loaded under deck, but the bill of lading did not state that the goods were to be carried below deck. When the goods were loaded on the vessel, they were stowed under deck, but during the ocean voyage, the vessel called to a South Brazilian port and the cargo was re-stowed, with some of the press being stowed on deck. Subsequently, the vessel encountered violent seas and weather and upon arrival the tarpaulin cover to the open top container was torn, the goods were found to be wet and there were signs of rust. 

The Court found there was an express term in the liner booking note which obliged the carrier to carry the goods below deck, and as the bill of lading did not state that the goods were to be carried on deck, they were to be carried below deck, despite the liberty clause which purported to give the carrier the right to carry goods anywhere on the vessel without notice to the merchant. 

In addition, the Court held that the carrier could not rely on the package limitation clauses in either the Hague Rules or the Hague-Visby Rules since the carrier was in breach of its obligation to stow below deck, and applied The Chanda [1989] 2 Lloyd’s Rep 494. 

Protection of the Sea (Prevention of Pollution from Ships) Act

This Act adopts the International Convention for the Prevention of Pollution from Ships 1973 and the 1978 Protocol which are known as the Marpol Convention.
Marpol also contains an exclusion of limitation where there is intent, or recklessness with knowledge, however, there do not appear to be any relevant decisions. Similar words are used in other international conventions relating to ships, and pollution at sea. 
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