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Conventions

· International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Brussels 25 August 1924 (the Hague Rules);
· Brussels Protocol Amending the Hague Rules Relating to Bills of Lading 1968 (the Hague Visby Rules);

· Protocol amending the Brussels Convention, as amended by the Visby Protocol, done at Brussels on 21 December 1979. (the SDR Protocol);

Statutes
Commonwealth

· Carriage of Goods by Sea Act 1991 (Cth)

· Schedule 1: Hague Visby with SDR Protocol;

· Schedule 2: Amended Hague Rules

· Schedule 3: Hamburg Rules
· Carriage of Goods by Sea Rules 1997 (Cth)

New South Wales
· Sea-Carriage of Goods (State) Act 1921 (NSW)
Introduction
Charterparties is a large topic and justifies a text book on its own: see Scrutton on Charterparties, 19th edn, Sweet & Maxwell, 1984.  The purpose of this module is to provide a basic introduction to the topic with the promise of so much more to be gained from Scrutton.

A charterer is a person who charters a ship, there being several different forms of charter: see attachments for examples.
Charterparty

A charterparty is a contract between the ship owner and charterer, which will require issue of bills of lading or sea waybills, for example this is referred to in the New York Produce Exchange Form of Time Charter (updated 30 July 1998) (NYPE), cl 30:

30 
Bills of Lading

(a)
The Master shall sign the bills of lading or waybills for cargo as presented in conformity with mates or tally clerk’s receipts.  However, the charterer…may sign bills of lading or waybills…on behalf of the Master, with the Owner’s prior written authority, always in conformity…with mates or tally clerk’s receipts.

(b)
All bills of lading or waybills shall be without prejudice to this Charter Party and the Charterers shall indemnify the Owners against all consequences or liabilities which may arise from any inconsistency between this Charter Party and any bills of lading or waybills signed by the Charterers or by the Master at their request.

(c)
Bills of lading covering deck cargo shall be claused: ‘Shipped on deck at Charterers’, Shippers’ and Receivers’ risk, expense and responsibility, without liability on the part of the Vessel, or her Owners for any loss, damage, expense or delay howsoever caused.

and it can expressly incorporate the Hague Rules or any other rules, by use of a ‘clause paramount’, for example in the NYPE, cl 31:

31  Protective Clauses

This Charter Party is subject to the following clauses all of which are also to be included in all bills of lading or waybills issued hereunder;

(a) CLAUSE PARAMOUNT

This bill of lading shall have effect subject to the provisions of the Carriage of Goods by Sea Act of the United States, the Hague Rules, or the Hague-Visby Rules, as applicable, or such other similar national legislation as may mandatorily apply by virtue of origin or destination of the bills of lading, which shall be deemed to be incorporated herein and nothing herein contained shall be deemed a surrender by the carrier of any of its rights or immunities or an increase of any of its responsibilities or liabilities under said applicable Act.  If any term of this bill of lading be repugnant to said applicable Act to any extent, such term shall be void to that extent, but no further.
Categories of Charterparties

There are generally two categories of charterparty:
· Demise
· Not demise;
and classification depends on the terms of the charter: see Scrutton On Charterparties, 19th edn, Sweet & Maxwell, 1984 at p48 – 57, and fn7 citing Baumwoll v Gilchrest [1892] 1 QB 253 per Lord Esher at 259, approved by the House of Lords [1893] AC 8:
The question depends, where other things are not in the way, upon this: whether the owner has by the charter, where there is a charter, parted with the whole possession and control of the ship, and to this extent, that he has given to the charterer a power and right independent of him, and without reference to him to do what he pleases with regard to the captain, the crew, and the management and employment of the ship.  That has been called a letting or demise of the ship.  The right expression is that it is a parting with the whole possession and control of the ship. 

Charterparty by demise
A demise charterparty operates as a lease of the ship (as in the hire of a chattel and governed by the common  law in contracts of hire) either with or without the Master and crew, and when without the Master and crew it is sometimes called a bareboat charterparty.

The demise charterer operates as if it was the owner of the ship, and by employing the Master and crew, it has possession of the ship: Sandeman v Scurr (1866) LR 2 QB 86 per Cockburn CJ at 96.  The Master is the servant of the charterer, not the owner, and has the following consequences:
· Owner is not liable to the charterer and cargo owners (even if they were not aware of the charter) for the acts of the Master and crew: Baumwoll v Furness [1893] AC 8;

· The charterer by demise is the carrier under Cogsa, and bills of lading signed by the Master bind the charterer but not the owner;

· Wrongful acts of the Master or crew are barratry against the charterer;

· The charterer is liable for statutory fees payable by the ‘owner’ of the ship;

· The charterer is liable for collision caused by negligence of the ship: The Tasmania (1888) 13 PD 110; The Dictator [1892] P 304, 

Charterparty not by demise

In a charterparty not by demise, the owner provides the ship together with the Master and crew for the purpose of carrying goods the charterer wishes to have carried.

By the employment of the Master and crew, the owner remains in possession of the ship.

Then there are two sub categories of a charterparty not by demise:
· Time charter
· Voyage charter

Time charter

Where the owner agrees to charter the ship to the charterer for an agreed time in consideration of the charterer paying ‘hire’ of the ship, for example, in the NYPE, cl 1:

1  Duration

The Owners agree to let and the Charterers agree to hire the Vessel from the time of delivery for a period of…within below mentioned trading limits…

11  Hire Payment

(a)  Payment

Payment of Hire shall be made so as to be received by the Owners or their designated payee in…currency, or in United States Currency, in funds available to the Owners on the due date, 15 days in advance, and for the last month or part of same the approximate amount of hire…and should same not cover the actual time, hire shall be paid for the balance day by day…as it becomes due, if so required by the Owners…Failing the punctual and regular payment of the hire,…or on any fundamental breach whatsoever of this Charter Party, the Owners shall be at liberty to withdraw the Vessel from the service of the Charterers without prejudice to any claims they (the Owners) may otherwise have on the Charterers.
A time charter is usually subject to restrictions such as:

· Used only in lawful trades;

· Used within defined trading limited;

· Limited to specified cargoes 
The owner is responsible for insurance on the ship, and the Master and Crewe are the owners servants.

Voyage charter

A voyage charter occurs where the ship is to load a nominated cargo at one or more named loading ports for delivery to a named discharge port, in consideration of the payment of ‘freight’ by the charterer, usually calculated at a monthly rate based on the ship’s tonnage:  The Eugenia [1964] 2QB 226 (CA).
There are a number of technicalities arising in voyage charterparties, and the obligations can be divided into the following stages:

· approach voyage;
· loading;

· carriage;

· discharge. 

See Hill,  Martime Law, 6th edn, Informa, 2003 at p214:

Slot charter

A voyage charterparty includes a sub-category known as a slot charter, where the owner or operator ‘rents’ or ‘hires’ container spaces or a percentage of the space on the vessel for a hire fee based on the space rented to the slot charterer, which is payable regardless of whether the slot charterer fills the space or not.  There may be no distinction between a voyage charter and a slot charter as both involve chartering a space on a ship: The Tychy [1999] 2 Lloyd’s Rep 21 per Clarke LJ at 22 who observed that a slot charterer could be the charterer and not merely a charterer:

…there is no distinction in principle between a slot charter and a voyage charter of a part of the ship.  They are both in a sense charterers of a space in a ship.  A Slot charter is simply an example of a voyage charter of a part of a ship. 

Charterparties and Cogsa
Charterparties are not subject to Cogsa, see s10(1)(b)(iii):


(1)
The amended Hague Rules only apply to a contract of carriage of goods by sea that:


…


(b)
is a contract:


…


(iii)
contained in or evidenced by a non‑negotiable document (other than a bill of lading or similar document of title), being a contract that contains express provision to the effect that the amended Hague Rules are to govern the contract as if the document were a bill of lading.

and s11:


(1)
All parties to:


(a)
a sea carriage document relating to the carriage of goods from any place in Australia to any place outside Australia; or


(b)
a non‑negotiable document of a kind mentioned in subparagraph 10(1)(b)(iii), relating to such a carriage of goods;

are taken to have intended to contract according to the laws in force at the place of shipment.

and the amended Hague Rules Art 1(g):
(g)
“Sea carriage document” means:
(i)
a bill of lading; or
(ii)
a negotiable document of title that is similar to a bill of lading and that contains or evidences a contract of carriage of goods by sea; or
(iii)
a bill of lading that, by law, is not negotiable; or
(iv)
a non‑negotiable document (including a consignment note and a document of the kind known as a sea waybill or the kind known as a ship’s delivery order) that either contains or evidences a contract of carriage of goods by sea.
And charterers are liable as a principal, whilst the ship owner is a mere agent, see:
· Berdero Price (Malaysia) Sdn Bhd v Scheepvaartonderneming Leidsegracht CV [2000] WASC 263

· The Ship ‘Socofl Stream’ v CMC [2001] FCA 961

Inconsistency between Bill of Lading and Charterparty

A charterparty will require issue of one or more bills of lading, and the bills are issued subject to and governed by the charterparty.

Where there is an inconsistency between the bill of lading and the charterparty, the charterparty governs relationship between the ship owner and the charterer:  
President of India v Metcalfe Shipping Co [1969] 2 All ER 1549.
For examples concerning various types of charterparties where bills of lading were issued, see the following:
Time
· Apex (Trinidad) Oilfields Ltd v Lunham & Moore Shipping Ltd [1962] 2 Lloyd’s Rep 203, contractual relationship between time-charterer and cargo owner

· Mitsui & Co Ltd v Gold Star Line Ltd [1975] HKLR 74, charterer issued as agent for owner

· Seven Seas Transportation Ltd v Pacifico Union Marina Corporation (The ‘Satya Kailash’ and ‘Ocean Amity’) [1982] 2 Lloyd’s Rep 465, [1984] 1 Lloyd’s Rep 588

Voyage
· Hi-Fert Pty Ltd v United Shipping Adriatic Inc [1998] FCA 1622, issued by ship’s master

Forum clause

Where there is a difference between the forum clause in the bill of lading, and the forum clause in charterparty, the question is which prevails.

· In Asoma Corporation v SK Shipping Co Ltd (Docket No 05-5308-cv, 24/10/6), the charterer was also the consignee of the cargo, and the US Court of Appeals for the Second Circuit held that the charterparty clause prevails: <www.ca2.uscourts.gov:8080> 
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