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International Conventions

Convention for the Unification of Certain Rules relating to the International Carriage by Air, Warsaw 12 October 1929 (Warsaw Convention);
· Protocol to amend the Warsaw Convention opened for signature at The Hague on 28 September 1955 (Hague Protocol);
· Convention, for the Unification of Certain Rules Relating to International Carriage by Air Performed by a Person Other than the Contracting Carrier opened for signature at Guadalajara on 18 September 1961 (Guadalajara Convention);

· Protocol to Amend the Convention for the Unification of Certain Rules Relating to International Carriage by Air Signed at Warsaw on 12 October 1929 as Amended by the Protocol Done at The Hague on 28 September 1955, done at Guatemala City on 8 March 1971 (Guatemala City Protocol);

· Additional Protocol No 3 to Amend the Convention for the Unification of Certain Rules Relating to International Carriage by Air Signed at Warsaw on 12 October 1929 as Amended by the Protocols Done at The Hague on 28 September 1955 and at Guatemala City on 8 March 1971,  done at Montreal on 25 September 1975  (Montreal Protocol No 3);

· Convention under Article V of the Montreal Protocol No 3, known as the Warsaw Convention as amended at The Hague, 1955, at Guatemala City, 1971, and by the Additional Protocol No. 3 of Montreal, 1975 (the Montreal No 3 Convention);

· Montreal Protocol No 4 to Amend the Convention for the Unification of Certain Rules Relating to International Carriage by Air Signed at Warsaw on 12 October 1929 as amended by the Protocol Done at The Hague on 28 September 1955, done at Montreal on 25 September 1975 (the Montreal Protocol No 4);

· Convention under Article XV of the Montreal Protocol No. 4, known as the Warsaw Convention as amended at The Hague, 1955, and by Protocol No. 4 of Montreal, 1975 (Montreal No 4 Convention);

Statutes
Commonwealth

· Civil Aviation (Carriers’ Liability) Act 1959  (Warsaw Convention)

· Trade Practices Act 1974, ss52, 74

The Regimes

There are a number of different regimes identified in the Civil Aviation (Carriers’ Liability) Act 1959, s8 (see below) and set out in the schedules to the Act, though John Mo, International Commercial Law, 3rd edn, Lexis Nexis Butterworths, 2003 at p304 indentifies four, as follows:

1
Warsaw Convention 1929; 


Guadalajara Convention 1961;


Additional Protocol No 1;

2
Warsaw Convention 1929; 


Guadalajara Convention 1961;


Hague Protocol 1955;



Additional Protocol No 2;

3
Warsaw Convention 1929; 


Guadalajara Convention 1961


Hague Protocol 1955;



Additional Protocol No 4;

4
Warsaw Convention 1929;


Guadalajara Convention 1961;


Hague Protocol 1955;


Guatemala City Protocol 1971;


Additional Protocol No 3.

It is also necessary to determine which regime applies to a particular carriage by reference to the country of shipment, country of delivery, or the place where the carrier is resident: Warsaw Convention Art 28.  This appears to provide some basis for forum shopping.

The conventions and protocols

The international conventions and protocols set out above are defined in the Civil Aviation (Carriers’ Liability) Act 1959 and the schedules to that Act set out the texts of the various conventions and protocols, s8(1):

Texts of Conventions

8. (1) For the purposes of this Act, but subject to subsection (2), the text of a Convention specified in any of the following paragraphs is taken to be the text set out in the Schedule specified in that paragraph:

  (a) Schedule 1 ‑ the Warsaw Convention;

  (b) Schedule 2 ‑ the Warsaw Convention as amended at The Hague;

  (c) Schedule 3 ‑ the Guadalajara Convention;

  (d) Schedule 4 ‑ the Montreal No.  3 Convention;

  (e) Schedule 5 ‑ the Montreal No.  4 Convention.

The official text is in the French language which prevails over the English translation, s8(2)

  (2) If there is any inconsistency between the text of a Convention as set out in a Schedule and the text that would result if the authentic French texts of the instruments making up the Convention were read and interpreted together as one single instrument, the latter text prevails.

Carriage under Warsaw Convention and Hague Protocol

The Civil Aviation (Carriers’ Liability) Act, s11 provides that the provisions of the Convention have force of law in Australia, and s17 provides:

17. (1) A Party to the Convention which has not availed itself of the provisions of the Additional Protocol to the Warsaw Convention with reference to Article 2 of that Convention shall, for the purposes of an action under the Convention brought in a court in Australia to enforce a claim in respect of carriage undertaken by that Party, be deemed to have submitted to the jurisdiction of that court.

Interestingly, there is no rights for a claimant to arrest an aircraft for cargo loss or damage, as under the Admiralty Act 1988.  This is made clear by s17(2):

(2) Nothing in this section authorizes the issue of execution against the property of a Party to the Convention.

A list of the States which have ratified or adhered to the Hague Protocol, declared that the Hague Protocol does not extend to its territories, made a declaration under Art XXVI, or extended the application of the Hague Protocol to its territories; availed itself of the provisions of the Additional Protocol with reference to Art 2, or denounced the Hague Protocol,  are evidenced by the Minister’s notice in the Commonwealth Gazette: s18. 
Carriage under Warsaw Convention without Hague Protocol
The Convention is defined in s20(1) as being in force between Australia and any other countries.  S20(2) extends the Convention to the territories declared by a High Contracting Party, as declared by the Minister by notice in the Commonwealth Gazette, s22. 

The conversion of francs in Art 22 of the Convention are converted into Australian currency at the prevailing drate of exchange on the date on which the damages are ascertained by the court.

Guadalajara Convention

The Guadalajara Convention has the force of law in Australia, s25A.  Note s25B:
25B. In relation to carriage to which the Guadalajara Convention applies, references in Part II (other than section 11), in Part III (other than section 21) and in Part IIIC (other than section 25K) to "the Convention" shall be read as including references to the provisions of the Guadalajara Convention as having the force of law by virtue of this Part.

This convention addresses the issue of an unidentified carrier, being neither the contracting carrier nor a successive carrier under Art 1(3).  Art II of the Convention provides that carriage by an actual carrier (not contracting carrier or successive carrier) is governed by the Warsaw Convention.  By Art VII the convention entitles the claimant to sue either or both the contracting carrier or the actual carrier under the Warsaw Convention, and the carrier sued can cross claim against the other carrier.  This is a fair outcome as the cargo owner will not necessarily have access to information or documents recording the arrangements between the contracting and actual carriers, and may not even be aware of who is an actual carrier or successive carrier at the time of the loss. 
For example,  consider a contract for carriage from New York to Sydney via San Francisco.  The cargo owner receives an air waybill recording that journey showing American Airlines as carrier for the first stage, and Qantas for the second stage.  But in fact the cargo travels New York to San Francisco (on American Airlines), San Francisco to Hong Kong (Flying Tigers)  where the cargo us damaged on the tarmac, Hong Kong to Sydney (Qantas) where the damage is discovered at the time it is inspected in the buyers warehouse.  The cargo owner would not have had any knowledge of the intervening journey or carrier San Francisco to Hong Kong.
See Arts 28(1), 30(1) and Rotterdamsche Bank NV & Anor v BOAC & Anor [1953] 1 Lloyd’s Rep 154; [1953] 1 All ER 675; [1953] 1 WLR 493.

Montreal No 4 Convention

The Montreal No 4 Convention has the force of law in Australia, s25K.  Note s25L:
Application of certain provisions of Part IV

 25L. Sections 35 to 39 (inclusive) apply to carriage to which the Convention applies in the same way as they apply to carriage under Part IV, and for that purpose:

(a)
a reference in section 37 to Part IV is taken to be a reference to this Part and the Convention; and

(b) 
any other reference to Part IV is taken to be a reference to the Convention.

Other carriage to which the Act applies  

Part IV of the Act is concerned with claims by passengers for injury and baggage loss, and is not discussed here.   However, s41 may apply to cargo:

Application of Part to cargo

41. The regulations may provide for applying, with such exceptions, adaptations and modifications as are prescribed, the provisions of the Montreal No. 4 Convention and any of the provisions of this Act to and in relation to the carriage of cargo, being carriage in relation to which, if it were the carriage of passengers, this Part would apply, but so that no adaptation or modification of the provisions of Article 22 of the Montreal No. 4 Convention shall have the effect of limiting the liability of the carrier to a sum less than the sum to which his liability would be limited if those provisions were applied without adaptation or modification.

In which case,  note the definitions of ‘commercial transport operations’ and ‘contracts’ in s26:

"commercial transport operations" means operations in which an aircraft is used, for hire or reward, for the carriage of passengers or cargo;

"contract" includes an arrangement made without consideration;

Object, purpose and context
The history of the development of the Warsaw Convention, its object, purpose and context were discussed in SS Pharmaceutical Co Ltd v Qantas Airways Ltd [1991] 1 Lloyd’s Rep 288 per Kirby J at 295 – 8. 

Policy

The policy of the Warsaw Convention was discussed in Swiss Bank Corp v Brink’s Mat Ltd [1986] 2 Lloyd’s Rep 79 per Bingham J at 97:

The policy of the Convention is…to impose a prima facie liability on the carrier, subject always to the limitation in art.22 unless the carrier loses the protection by virtue of art. 25.  The carrier can escape liability altogether by proving that it was impossible for him to take measures to avoid the damage.  The alternative means of escape, that he took all (reasonably) necessary measures to avoid the damage, in my view requires him to prove more than that he was not negligent.  That is the price he pays for the limitation of liability.
and approved by Kirby J in SS Pharmaceutical at p297.
International carriage

The Warsaw Convention applies only to international carriage of goods, and also passengers and their luggage (the latter two are not dealt with here).

International carriage is defined in the Conventions: The Warsaw Convention appears as a schedule to the Civil Aviation (Carriers’ Liability) Act 1959 and is concerned with international carriage by air: Art 1(2):

2. For the purposes of this Convention the expression "international carriage" means any carriage in which, according to the agreement between the parties, the place of departure and the place of destination, whether or not there be a break in the carriage or a transhipment, are situated either within the territories of two High Contracting Parties, or within the territory of a single High Contracting Party, if there is an agreed stopping place within a territory subject to the sovereignty, suzerainty, mandate or authority of another Power, even though that Power is not a party to this Convention. A carriage without such an agreed stopping place between territories subject to the sovereignty, suzerainty, mandate or authority of the same High Contracting Party is not deemed to be international for the purposes of this Convention.

See Philippson & Ors v Imperial Airways (1937) 58 Ll L Rep 207 (KB); (1938) 60 Ll L Rep 195 (CA) per Creer LJ at 198 and Slesser LJ at 199 in relation to the meaning of ‘High Contracting Parties’; (1939) 63 Ll L Rep 119 (HL) per Lord Atkin at 131:


I think, therefore, that international carriage in the convention is intended to be defined as carriage to and from the territory of the signatories whether they do or do not eventually become bound to make the provisions of the convention part of their domestic law .

And Lord Wright at 139:


…the words are used in the convention as including signatory States, whether or not they have ratified, and also acceding States…

and he explains what is meant by acceding at p 141:

Accession here referred to is dealt with in Art.38.  Accession, it is provided, is open to any State which was not a signatory.  Accession is effected by notification, which has the combined effect of signing and of ratifying.  The acceding State thus becomes at one blow not only a High Contracting Party but one who has ratified.  But such a State is clearly within the category of High Contracting Parties, as for instance, by Art.40, which treats as High Contracting Parties (1) those who have signed; (2) those who have both signed and ratified; (3) those who have acceded.  This seems to me to answer a difficulty which impressed the Court of Appeal.  Again the Additional Protocol* confirms this interpretation.

* The High Contracting Parties reserve to themselves the right to declare at the time of ratification or of accession that the first paragraph of Art.2 of this convention shall not apply to international carriage by air performed directly by the State, its colonies, protectorates or mandated territories or by any other territory under its sovereignty, auzerainty or authority.

Difficulties appear to arise where the carriage involves departure and arrival in  States which have adopted the different  conventions and protocols:  United International Stables Ltd v Pacific Western Airlines (1969) 5 DLR (3d) 67 (BCSC).  An aircraft was fitted out in Canada, flown to NZ where horses were loaded on board for carriage to Canada.  Canada had ratified the Hague Protocol 1955 but NZ had not.  The Warsaw Convention 1929 applied, but not the Hague Protocol 1955 as NZ being the place of departure was not party to the Hague Protocol 1955.

Air waybills

International carriage of goods occurs under an air waybill which are compulsory under the Warsaw Convention, Art 5, and they constitute evidence of the contract with the carrier and conditions of carriage, and evidence of receipt by the carrier Art11(1).

An air waybill is defined by reference to Arts 5, 6, 7 and 8:
 Article 5

 1. Every carrier of cargo has the right to require the consignor to make out and hand over to him a document called an "air waybill"; every consignor has the right to require the carrier to accept this document.

 2. The absence, irregularity or loss of this document does not affect the existence or the validity of the contract of carriage which shall, subject to the provisions of Article 9, be none the less governed by the rules of this Convention.

Article 6

1. The air waybill shall be made out by the consignor in three original parts and be handed over with the cargo.

2. The first part shall be marked "for the carrier", and shall be signed by the consignor. The second part shall be marked "for the consignee"; it shall be signed by the consignor and by the carrier and shall accompany the cargo. The third part shall be signed by the carrier and handed by him to the consignor after the cargo has been accepted.

3. The carrier shall sign on acceptance of the cargo.

4. The signature of the carrier may be stamped; that of the consignor may be printed or stamped.

5. If, at the request of the consignor, the carrier makes out the air waybill, he shall be deemed, subject to proof to the contrary, to have done so on behalf of the consignor.

Article 7

The carrier of cargo has the right to require the consignor to makeout separate air waybills when there is more than one package.

Article 8

The air waybill shall contain the following particulars:

(a) the place and date of its execution;

(b) the place of departure and of destination;

(c) the agreed stopping places, provided that the carrier may reserve the right to alter the stopping places in case of necessity, and that if he exercises that right the alteration shall not have the effect of depriving the carriage of its international character;

(d) the name and address of the consignor;

(e) the name and address of the first carrier;

(f) the name and address of the consignee, if the case so requires;

(g) the nature of the cargo;

(h) the number of the packages, the method of packing and the particular marks or numbers upon them;

(i) the weight, the quantity and the volume or dimensions of the cargo;

(j) the apparent condition of the cargo and of the packing;

(k) the freight, if it has been agreed upon, the date and place of payment, and the person who is to pay it;

(l) if the cargo is sent for payment on delivery, the price of the cargo, and, if the case so requires, the amount of the expenses incurred;

(m) the amount of the value declared in accordance with Article 22(2);

(n) the number of parts of the air waybill;

(o) the documents handed to the carrier to accompany the air waybill;

(p) the time fixed for the completion of the carriage and a brief note of the route to be followed, if these matters have been agreed upon;

(q) a statement that the carriage is subject to the rules relating to liability established by this Convention.

With adverse consequences for the carrier if no air waybill is used, Art 9:

Article 9

If the carrier accepts cargo without an air waybill having been made out, or if the air waybill does not contain all the particulars set out in Article 8 (a) to (i) inclusive and (q), the carrier shall not be entitled to avail himself of the provisions of this Convention which exclude or limit his liability.

Limitations on air waybills

An air waybill is not a document of title nor a negotiable instrument which transfers title to the goods, see Arts 12, 13, 14 and 15:

Article 12

1. Subject to his liability to carry out all his obligations under the contract of carriage, the consignor has the right to dispose of the cargo by withdrawing it at the aerodrome of departure or destination, or by stopping it in the course of the journey on any landing, or by calling for it to be delivered at the place of destination or in the course of the journey to a person other than the consignee named in the air waybill, or by requiring it to be returned to the aerodrome of departure. He must not exercise this right of disposition in such a way as to prejudice the carrier or other consignors and he must repay any expenses occasioned by the exercise of this right.

2. If it is impossible to carry out the orders of the consignor the carrier must so inform him forthwith.

3. If the carrier obeys the orders of the consignor for the disposition of the cargo without requiring the production of the part of the air waybill delivered to the latter, he will be liable, without prejudice to his right of recovery from the consignor, for any damage which may be caused thereby to any person who is lawfully in possession of that part of the air waybill.

4. The right conferred on the consignor ceases at the moment when that of the consignee begins in accordance with Article 13. Nevertheless, if the consignee declines to accept the air waybill or the cargo, or if he cannot be communicated with, the consignor resumes his right of disposition.

Article 13

1. Except in the circumstances set out in the preceding Article, the consignee is entitled, on arrival of the cargo at the place of destination, to require the carrier to hand over to him the air waybill and to deliver the cargo to him, on payment of the charges due and on complying with the conditions of carriage set out in the air waybill.

2. Unless it is otherwise agreed, it is the duty of the carrier to give notice to the consignee as soon as the cargo arrives.

3. If the carrier admits the loss of the cargo, or if the cargo has not arrived at the expiration of seven days after the date on which it ought to have arrived, the consignee is entitled to put into force against the carrier the rights which flow from the contract of carriage.

Article 14

The consignor and the consignee can respectively enforce all the rights given them by Articles 12 and 13, each in his own name, whether he is acting in his own interest or in the interest of another, provided that he carries out the obligations imposed by the contract.

Article 15

1. Articles 12, 13 and 14 do not affect either the relations of the consignor or the consignee with each other or the mutual relations of third parties whose rights are derived either from the consignor or

from the consignee.

2. The provisions of Articles 12, 13 and 14 can only be varied by

express provision in the air waybill.

Delivery can be made to the named consignee without surrender of the document.

Carrier obligations
The carrier’s obligations are set out under the Warsaw Convention, and include:
1
Implied warranty of airworthiness


see Aslan v Imperial Airways 45 Ll L Rep 316

2
Safely keep and redeliver the goods


See Swiss bank Corp & Ors v Brink’s-Mat Ltd & Ors [1986] 2 Lloyd’s Rep 79 where the goods were stolen from the cargo warehouse
Delivery without delay
Art 18(2) defines the period of ‘carriage by air’, and the delay must occur during this period, which does not include delay at the terminal: Bart v British West Indian Airways Ltd [1967] 1 Lloyd’s Rep 239.
Art 19 provides:

The carrier is liable for damage occasioned by delay in the carriage by air of passengers, baggage or cargo.

And Art 20 defines when the carrier will not be liable.

Whether the carrier is liable for loss or damage arising from delay in the carriage by air is also dependent on the cargo owner establishing the loss comes within Hadley v Blaxendale (1854) 9 Ex 341; 156 ER 145, ie where the loss occurs in the ordinary course of business, and the loss arising from a breach was within the reasonable contemplation of the parties at the time the contract was made. 

Activity:

Consider the situation where a consignment of the coming seasons fashion clothes are to be carried by air from Paris to Sydney.  The Sydney promoter tells its freight forwarder to arrange carriage, and that the consignment  must arrive in Sydney for modelling in one week, which will provide a margin of one week to prepare for the shows.  The consignment is collected in Paris on time, but the carrier delivers the most important part of the consignment two days after the show. The promoter tells you the value of the late consignment is $20,000 but the estimated value of lost orders is $500,000. 
Hint: see Panalpina International Transport Ltd v Densil Underwear Ltd [1981] 1 Lloyd’s Rep 187.

Romulus Films Ltd v William Dempster Ltd [1952] 2 Lloyd’s Rep 535 concerned charter of an aircraft to carry film equipment from Africa to the UK, but the aircraft was not available and part of the equipment was carried in a substitute aircraft.  Delay resulted with damages claimed and the issue was whether there were special circumstances contemplated by the parties.
Deviation

Carrier’s usually include a liberty clause in their air waybill to the effect that they can use any route for delivery:


It is agreed that no time is fixed for the completion of the carriage hereunder and that carrier may without notice substitute alternate carriers or aircraft.  Carrier assumes no obligation to carry the goods by any specified aircraft or over any particular route or routes or to make connection at any point according to any particular schedule, and the carrier is hereby authorised to select, or deviate from the route or routes of shipment, notwithstanding that the same may be stated on the face hereof.

This was the clause used by BOAC in Rotterdamsche Bank v BOAC [1953] 1 Lloyd’s Rep 154, For a case where the deviation was said to arise from an over-carriage or miscarriage of the goods.

Who can sue

The parties who can sue under an air waybill include the consignor, consignee and the cargo owner: see Arts 12, 13, 14, 15 set out above, which when read with Arts 24(1) and 30(3) appear to provide no rights for the owner of the goods to recover against the carrier.

In addition, unlike sea carriage documents,  the holder of the air waybill has no rights against the carrier.  This is because the air waybill is not a document of title: see Bart v British West Indian Airways Ltd [1967] 1 Lloyd’s Rep 239 (Guyana CA) where the majority (Stoby C dissenting) held there was no privity of contract between the plaintiff and the carrier, the plaintiff was not an undisclosed principal and there was no agency relationship between plaintiff and person who had contract with carrier. 
In Tasman Pulp and Paper Co Ltd v Brambles JB O’Loghlen Ltd [1981] 2 NZLR 225 the plaintiff was the owner of the goods and succeeded despite being neither the consignee nor consignor. Pritchard J declined to follow US Bart or US authority in Manhattan Novelty Corp v Seaboard and Western Airlines Inc [1957] 5 Avi Cas 17,229; [1958] US & Can Av Rep 311. 
In Gatewhite Ltd v Iberia Lineas Aereas De Espana Sociedad [1989] 1 Lloyd’s Rep 160; [1989] 1 All ER 944 the plaintiff was the owner but not the consignor or consignee.  Gatehouse J concluded that the Warsaw Convention did not intend to exclude the rights of the cargo owner to claim against the carrier.
A narrow view of consignor and consignee as excluding the owner of the goods does not recognise the practical reality of the market.  The reality is that for each air carriage there are two transactions:

1
Contract between the consignor and the freight forwarder;

2
Contract between freight forwarder and air carrier;

where the first transaction can be described as an outer transaction (or envelope) and the second as an inner transaction (or envelope) (where the goods are the contents of the inner envelope).

This can be explained by the sequence of a typical transaction: 

1
Owner has goods at its warehouse for delivery to a foreign buyer;

2
Goods are collected from owner by freight forwarder who takes goods to its warehouse and issues house air waybill to owner.  The owner is named in the house air waybill as the consignor, and the consignee is named as the person to whom the goods are to be delivered;

2
The consignor delivers the house air waybill to the consignee buyer (or bank if house air waybill allowable under documentary credit transaction, UCP); 

3
Forwarder has a contract and account with the air carrier who knows the nature of the forwarder’s business.  The forwarder delivers the goods to the air carrier who issues carrier’s air waybill to forwarder.  The forwarder is named in the air waybill as the consignor, and also as the consignee with an address at the delivery airport;

4
The goods are carried under carrier’s air waybill to destination;

5
At destination, the carrier advises arrival of the goods to the consignee named in the air waybill (the forwarder) and the forwarder inspects*  the goods and collects them from the airport by handing over the carrier’s air waybill, and holds the goods in its warehouse;

6
The forwarder advises arrival of the goods to the consignee named in its house air waybill, and the named consignee or its agent inspects*  the goods and collects the goods from the forwarder;

7
Consignee opens goods for thorough inspection, and if any are missing or damaged, sends written notice of claim to forwarder and carrier.
* If on inspection of the outer packaging, damage is obvious, or goods appear to be missing (ie load weight and count appear short) a written  notice advising a claim will be immediately lodged with the carrier by the forwarder, and ofcourse should be lodged by the consignee on the carrier after opening the packages if there is actual loss or damage.

In this transaction, there are two different consignors and consignees, but so far as the air carrier is concerned, the consignor and the consignee are the forwarder, and the air carrier has no knowledge of the owner of the goods who at different times is the forwarders consignor (at collection) and the forwarders consignee (at delivery).
There is an obvious difficulty if neither of the forwarder’s consignor or its consignee (being the owner of the goods) are able to claim for loss or damage.

However,  because of the usual nature of the relationship between the forwarder and the air carrier,  the air carrier has at least constructive knowledge that the forwarder is an agent for an undisclosed principal, who is the actual owner of the goods. 

Period of liability

The period of the carrier’s liability under the Warsaw Convention is covered by Art 18 :


1. The carrier is liable for damage sustained in the event of the destruction or loss of, or of damage to, any registered baggage or any cargo, if the occurrence which caused the damage so sustained took place during the carriage by air.

2. The carriage by air within the meaning of the preceding paragraph comprises the period during which the baggage or cargo is in charge of the carrier, whether in an aerodrome or on board an aircraft, or, in the case of a landing outside an aerodrome, in any place whatsoever.

3. The period of the carriage by air does not extend to any carriage

by land, by sea or by river performed outside an aerodrome. If, however, such a carriage takes place in the performance of a contract for carriage by air, for the purpose of loading, delivery or trans‑shipment, any damage is presumed, subject to proof to the contrary, to have been the result of an event which took place during the carriage by air.

which is the period of ‘carriage by air’ given a broad definition in Art 18(2) to include the period the cargo is ‘in charge of the carrier’, and includes whilst in an aerodrome:  See Swiss Bank v Brink’s Mat [1986] 2 Lloyd’s Rep 79 which involved the armed theft of 825,000 pounds sterling from the cargo handler’s warehouse adjacent to the perimeter of Heathrow airport and the carrier argued that the bank notes were not in their charge.
See Siemens v Schenker [2004] HCA 11, in the attachments.
Time bar

There are two time bars under the Warsaw Convention:
1
Initial written notice to the carrier, Art 26;

2
Time for commencing court proceedings, Art 29.

Initial written notice

Written notice of the claim to the carrier is fundamental to recover damages. The time limits under the Warsaw Convention and Protocols for bringing a claim are strictly applied, and to complicate matters for cargo owners, the periods for providing written notice of the loss or damage vary.
Under the Warsaw Convention (Schedule 1 of the Act), Art 26(2) requires written notice within seven days from the receipt of the cargo. 

Under the Warsaw Convention amended by the Hague Protocol, the Montreal No 3 Convention and the Montreal No 4 Convention (Schedules 2, 4 and 5 respectively of Act), Art 26(2) requires written notice of damage within 14 days, and 21 days in the case of delay.
The written notice must be either on the air waybill or by a separate written notice.  There is a pro forma notice used by freight forwarders: see Marbrook Freight Ltd v KMI (London) Ltd [1979] 2 Lloyd’s Rep 341 involving the issue of  whether the forwarder assumed liability for making the claim.

The elements of Art 26 include:

1
There must be a receipt of cargo;

2
It relates to damage only;

3
The person entitled to delivery must complain;

4
The complaint must be made within 14 days in the case of cargo;

5
The complaint must be in writing; and

6
Failure to complain within time is fatal, Art 26(4), except in the case of fraud.

Damage to cargo consists of destruction, loss or damage.  "Destruction" and "loss" occur where there is a non‑delivery and accordingly Art 26 does not require notice for undelivered goods (except it would appear for partial delivery). However in the case of damaged cargo, delivery is anticipated and occurs and that therefore notice is required in accordance with the Convention.

Where goods are destroyed

Perhaps more importantly it should be noted that a loop‑hole exists within Art 26 to "let through" cases where the goods are not damaged but "destroyed". This would include goods which may still physically exist but which have lost all economic value and utility.

In cases where goods are "destroyed" then it appears that written notice of complaint to the carrier in accordance with Art 26 is not required, as the carrier is deemed to have actual notice of the facts other than in writing.

A number of cases are given in Shawcroft & Beaumont as examples of this point, see the extract from Shawcroft & Beaumont in attachments.
In Dalton v Delta Airlines greyhounds that had been alive when handed over the carrier died in transit. Because the dogs were dead on arrival the Court held that they had been destroyed, not damaged. In holding that Notice of Complaint to the carrier was not required the Court observed that the dead dogs were "not at all the things shipped" and had lost all economic value beyond scrap value.

In Hughes, Gibb & Co v Flying Tiger Inc. a cargo of pigs were air transported from Chicago to Manilla. The pigs were loaded in apparent good order and condition but a proportion of them were found dead on arrival. A number of other pigs died soon thereafter. The Court held that the pigs that were dead on arrival were "destroyed" and that therefore notice was not required. However, notice of complaint was required in relation to that proportion of pigs which were not dead on arrival but died later as they were considered to be damaged only.

Apparently, however, this principle does not apply to missing goods. In Parke David v BOAC, 185 out of a consignment of 900 live monkeys were missing on arrival and the Court held that notice in that instance was required.

Court proceedings
There is an absolute time bar against any proceedings being brought at the expiration of two years after the date of arrival at destination, the date when the aircraft arrived, or the date when carriage stopped, Art 29(1).  This is decided by the lex fori, Art 29(2):

Article 29

1. The right to damages shall be extinguished if an action is not

brought within two years, reckoned from the date of arrival at the

destination, or from the date on which the aircraft ought to have

arrived, or from the date on which the carriage stopped.

2. The method of calculating the period of limitation shall be

determined by the law of the Court seised of the case.

Where to bring recovery proceedings

A plaintiff has three choices to bring a claim,  though it must be in the territory of one of the High Contracting Parties (note expanded meaning);

1
where carrier’s ordinarily resident or has principal place of business: see the difficulties about what this means which was considered in Rothmans of Pall Mall (Overseas) Ltd v Saudi Arabian Airlines Corp [1980] 3 All ER 359;

2
establishment where the contract is made, ie where the ticket was bought: see Eck v United Arab Airlines Inc 360 F 2d 804, 2nd Circuit (1966); 9 Avi Cas 14, 146;

3
destination: see McCarthy v East African Airways Corp 13 Avi Cas 17, 385 (DCNY 1975). 
See Art 28(1):

1. An action for damages must be brought, at the option of the plaintiff, in the territory of one of the High Contracting Parties, either before the Court having jurisdiction where the carrier is ordinarily resident, or has his principal place of business, or has an establishment by which the contract has been made or before the Court having jurisdiction at the place of destination.

And the procedural issues are governed by the lex fori, or the law of the forum where the claim is heard, Art 28(2):

 2. Questions of procedure shall be governed by the law of the Court seised of the case.

However, Art 28 is not as broad as it appears: Rotterdamsche Bank NV v BOAC [1953] 1 Lloyd’s Rep 154; [1953] 1 All ER 675; [1953] 1 WLR 493 which involved a consignment of gold coins from Amsterdam to Djibouti by successive carriers, including the last air carrier, Aden Airways, which was not named in the air waybill.  Pilcher J held that although on the face of the air waybill there was no privity of contract between the plaintiff and Aden Airways, the actual service to be provided was set out and revealed successive carriers.  Aden Airways were therefore one of the contracting parties (by Art 30(1)) and could only be sued where they were ordinarily resident or where they had their principal place of business, being Aden.  Accordingly, the Court in London had no jurisdiction to hear the claim against Aden Airways.
The choices in Art 28 can not be contractually limited, Art 32:

Any clause contained in the contract and all special agreements entered into before the damage occurred by which the parties purport to infringe the rules laid down by this Convention, whether by deciding the law to be applied, or by altering the rules as to jurisdiction, shall be null and void.

Arbitration

A claim under the Warsaw Convention can be resolved by a reference to arbitration provided the clause does not limit the plaintiff’s rights under Art 28 as to choice of jurisdiction and Art 32 law to be applied.  See Art 32, which continues:

Nevertheless for the carriage of cargo arbitration clauses are allowed, subject to this Convention, if the arbitration is to take place within one of the jurisdictions referred to in the first paragraph of Article 28.

Carriers’ liability

Under the Warsaw Convention, the liability of the carrier is limited, unless the limitation can be broken, see below.

The onus of proof is on the carrier, Art 20, and is similar to the onus in bailment but requires a higher standard of care as the carrier must prove that it took ‘all necessary measures’ and not just that there the loss did not involve  negligence.  Art 20 provides:


The carrier is not liable if he proves that he and his servants and

agents have taken all necessary measures to avoid the damage or that

it was impossible for him or them to take such measures.

See Swiss Bank Corp v Brink’s Mat [1986] 2 Lloyd’s Rep 79.

The carrier is not liable under the Warsaw Convention if it satisfies the matters in Arts 20 and 21:


Article 20


…

2. In the carriage of cargo the carrier shall not be liable for

damage resulting from destruction, loss, damage or delay if he proves

that he and his servants and agents have taken all necessary measures

to avoid the damage or that it was impossible for them to take such

measures.

Article 21

If the carrier proves that the damage was caused or contributed to

by the negligence or other wrongful act or omission of the person

claiming compensation, the carrier shall be wholly or partly

exonerated from his liability to such person to the extent that such

negligence or wrongful act or omission caused or contributed to the

damage.

A broader range of incidents are available for which the carrier is not liable under the Warsaw Convention, as modified by the Hague and Montreal No 4 Protocols (see Schedule 5 to the Act), if it proves that the loss or damage was caused by an event in Art 18(3) :
 3. However, the carrier is not liable if he proves that the

destruction, loss of, or damage to, the cargo resulted solely from one

or more of the following:

a) inherent defect, quality or vice of that cargo;

b) defective packing of that cargo performed by a person other than

the carrier or his servants or agents;

c) an act of war or an armed conflict;

d) an act of public authority carried out in connexion with the

entry, exit or transit of the cargo.

Amount of damages
The carrier’s liability is limited under the Warsaw Convention and Protocols, Arts 22 and there are a number of different regimes for calculating the package limitation.
Gold value

The Warsaw Convention provides a limited liability of 250 french francs per kg at their gold value, Art 22(2) and (4):

Article 22
2. In the carriage of registered baggage and of cargo, the liability

of the carrier is limited to a sum of 250 francs per kilogram, unless

the consignor has made, at the time when the package was handed over

to the carrier, a special declaration of the value at delivery and has

paid a supplementary sum if the case so requires. In that case the

carrier will be liable to pay a sum not exceeding the declared sum,

unless he proves that that sum is greater than the actual value to the

consignor at delivery.

…

4. The sums mentioned above shall be deemed to refer to the French

franc consisting of 65 1/2 milligrams gold of millesimal fineness 900.

These sums may be converted into any national currency in round

figures.

And the calculation for the actual value in currency is:

$Gold value per ounce / 31.1035/1000* 0.9 * 65.5 * 250

so, for example, when the value of gold is A$400 per ounce, the calculation is:


400/31.1035/1000*0.9*65.5*250 = A$189 per kg

this calculation was adopted in Polatex Trading Co Pty Ltd v Scandinavia Airlines System and Singapore Airlines Ltd (Unreported: District Court of NSW, Thorley J, 11 December 1984). 

The application of ‘gold value’ was first decided in a superior court in SS Pharmaceutical Co Ltd v Qantas Airways Ltd [1989] 1 Lloyd’s Rep 319; (1988) 22 NSWLR 734 per Rogers J and affirmed on appeal [1991] 1 Lloyd's Rep 288 (NSWCA), although there had been an opportunity to do so in earlier cases, particularly the US: Franklin Mint Corp v Trans World Airlines Inc [1984] 1 Lloyd’s Rep 220 (US CA) and on appeal to the US Supreme Court [1984] 2 Lloyd’s Rep 432. Also see Rustenberg Platinum Mines Ltd & Ors v South African Airways & Anor [1977] 1 Lloyd’s Rep 564, on appeal [1979] 1 Lloyd’s Rep 19 where the value of the stolen platinum was US102,000 but the gold value question was not argued.
Carriers often say that the gold value decision in SS Pharmaceuticals is only obiter dictum and therefore not binding on them. However, as it is a decision of the NSW Court of Appeal, it is regarded in Australia as being persuasive, and most Australian Courts are likely to follow it.
However, the gold value calculation has been amended and or replaced by Special Drawing Right values under later Conventions and Protocols.

Special Drawing Rights (SDR’s)

SDR’s are defined in the Civil Aviation (Carrier’s Liability) Act 1959, s5:

  "SDR" means Special Drawing Rights within the meaning of the International Monetary Agreements Act 1947;

and the Court assessing damages recoverable in an action against a carrier must convert the SDR amount into Australian dollars using the exchange rate published by the Reserve Bank of Australia, applying on the date of judgment: s9.
SDR’s are used for calculating the carrier’s liability under the Montreal Convention No 3 (1975), Art 22(2)(a):


2. a) In the carriage of cargo, the liability of the carrier is limited to a sum of 17 Special Drawing Rights per kilogramme, unless the consignor has made, at the time when the package was handed over to the carrier, a special declaration of interest in delivery at destination and has paid a supplementary sum if the case so requires. In that case the carrier will be liable to pay a sum not exceeding the declared sum, unless he proves that the sum is greater than the consignor's actual interest in delivery at destination.

And see Art 22(4), which provides the calculation is made at the date of judgment, but goes on the provide for ‘monetary units’ where the State is not a member of the International Monetary Fund, adopting a gold vale.  In that case,  250 monetary units (gold value) apply.
This formula is repeated in Montreal No 4 Convention (1975), Art 22(2).
A similar regime of SDR’s is also used in Montreal Protocol No 4, which has to date not been adopted in Australia.
Package and weight

Art 22(2) provides a means of calculating the compensation for loss or damage to cargo, be reference to ‘kilogram’ and ‘package’.  What this means is different under the Warsaw Convention and the Warsaw Convention amended by the Hague Protocol.

Under the Warsaw Convention the plaintiff has the onus of proving the weight of the goods which are lost or damaged, and that is the basis for the calculation: Data Card Corporation & Ors v Air Express International Corporation & Ors [1983] 2 Lloyd’s Rep 383 

Under the Montreal No 3 Convention (1975) (set out in Schedule 4 of the Act), Art 22(2)(b) refers to:

b) In the case of loss, damage or delay of part of the cargo, or of any object contained therein, the weight to be taken into consideration in determining the amount to which the carrier's liability is limited shall be only the total weight of the package or packages concerned. Nevertheless, when the loss, damage or delay of a part of the cargo, or of an object contained therein, affects the value of other packages covered by the same air waybill, the total weight of such package or packages shall also be taken into consideration in determining the limit of liability.
See Westpac Banking Corp v Royal Tongan Airlines (1996) NSWSC 5/9/96 discussed below in the context of quality systems and risk management.
Special declaration of value

See Westminster Bank v Imperial Airways (1936) 55 Ll L Rep 242 per Lewis J at 248-9, involving the theft of three gold bars from Croydon airport, UK which were to be carried from London to Paris.  The details of the special declaration were not completed.

In Antwerp United Diamonds BVBA & Anor v Air Europe [1993] 2 Lloyd’s Rep 413 where the consignee made a special (but only a partial) declaration of value on the air waybill which bore no relation to the real value of the consignment of diamonds.  The plaintiff was entitled to recover the whole value in some circumstances.
Breaking carriers’ limitation of liability
There are  a number of provisions of the Warsaw Convention which are relevant to overcoming the carrier’s right to limit its liability for loss or damage to cargo:  Arts 8(c), 9, 25 and 25A.
Art 8(c) is concerned with the notice to be given by the carrier and Art 9 provides that the carrier can not limit its liability if it does not comply with certain requirements under the Warsaw Convention:

Article 9

If the carrier accepts cargo without an air waybill having been made out, or if the air waybill does not contain all the particulars set out in Article 8 (a) to (i) inclusive and (q), the carrier shall not be entitled to avail himself of the provisions of this Convention which exclude or limit his liability.
Article 8(a) to (i) and (q) are set out above, and concern particulars which must be included in the air waybill.
Carrier misconduct

The Warsaw Convention Art 25 sets out the nature of the carrier’s conduct which would prevent the carrier obtaining the benefit of the limitation, namely, involving conduct which is reckless and done with knowledge that damage will probably occur:   

Article 25

The limits of liability specified in Article 22 shall not apply if it is proved that the damage resulted from an act or omission of the carrier, his servants or agents, done with intent to cause damage or recklessly and with knowledge that damage would probably result; provided that, in the case of such act or omission of a servant or agent, it is also proved that he was acting within the scope of his employment.
See Horabin v BOAC [1952]  2 Lloyd’s Rep 450; [1952] 2 All ER 1016 per Barry J at 1019.

The conduct of a servant or agent of the carrier for the purposes of Art 25 was considered in Rustenburg Platinum Mines Ltd v South African Airways [1977] 1 Lloyd’s Rep 564 per Ackner J at 569, on appeal [1979] 1 Lloyd’s Rep 19 (CA) where the servant was guilty of wilful misconduct in the scope of his employment, in the way he carried out his duty in so far as he stole the goods himself or combined with others to steal them, or allowed others to steal them; And see Swiss Bank Corp Ltd v Brink’s Mat [1986] 2 Lloyd’s Rep 79 where the employee was indirectly involved in the armed robbery to the extent he provided the information acted on by the robbers. 
In relation to ‘recklessly’ see Goldman v Thai Airways Int Ltd [1983] 1 WLR 1186(CA); SS Pharmaceutical Co Ltd v Qantas (1988) 22 NSWLR 734; [1989] 1 Lloyd’s Rep 319 per Rogers J and on appeal [1991] 1 Lloyd’s Rep 288 (NSWCA). 

Art 25A which appears in the Warsaw Convention modified by the Hague Protocol (Schedule 2 to the Act) is concerned with the reckless conduct of the carrier’s servants and agents:

Article 25A

1. If an action is brought against a servant or agent of the carrier arising out of damage to which this Convention relates, such servant or agent, if he proves that he acted within the scope of his employment, shall be entitled to avail himself of the limits of liability which that carrier himself is entitled to invoke under Article 22.

2. The aggregate of the amounts recoverable from the carrier, his servants and agents, in that case, shall not exceed the said limits.

3. The provisions of paragraphs 1 and 2 of this Article shall not apply if it is proved that the damage resulted from an act or omission of the servant or agent done with intent to cause damage or recklessly and with knowledge that damage would probably result.
The question of what is needed to break carrier’s limitation of liability under Arts 25 and 25A should be considered in the context of adoption of quality systems and risk management.

Total quality management and risk management

See Westpac Banking Corporation v Royal Tongan Airlines (Unreported: NSW Supreme Court, Commercial Division, Giles CJ, 5/9/96) in relation to the liability of air carriers and freight forwarders. 

The issue of air carrier's liability was considered in the context of the obligations of Air New Zealand and Qantas as air carriers and bailees to ensure that currency worth A$248,791 was carried, stored safely and duly delivered. Other issues involved limitation of liability under the Warsaw Convention and s34 of the Postal Services Act 1975 (Cth), the latter not being discussed here. 

The decision is also important for freight forwarders who act as principals. 
Implications of Total Quality Management and risk management

Air carriers and freight forwarders in Australia are now aware of total quality management (TQM) systems (AS\NZS ISO 9000) and risk management (AS 4360: 1999) which are now published international and Australian standards respectively.  The application of these systems has had an effect in reducing the risk of and actual incidents of loss and damage to air cargo. 

A carrier or freight forwarder who has introduced TQM procedures or a risk management procedure, and can establish they were followed, is likely to discharge its onus of proof in a bailment claim, and also prove that it has not breached articles 25 or 25A of the Warsaw Convention. 

Conversely, if a TQM system is in place but observed in the breach in a relevant way which relates to the loss,  the carrier is unlikely to prove that its conduct was reasonable:  see Swiss Bank Corp v Brink’s Mat Ltd [1986] 2 Lloyd’s Rep 79.

However, even where these systems are in place, problems are most likely to arise on the operational side during handling and warehouse operations, which is where the procedures established under these systems are most likely to break down. 

Having regard to the usual security procedures in place, theft is a probable explanation for lost valuable cargo. Where the carrier or freight forwarder is unable to prove (by reference to a sound operational system) that the theft took place by a third party the inference will almost certainly be that its agents or servants were responsible; for example in the context of ocean carriers’: Glebe Island Terminals Pty Ltd v Continental Seagram Pty Ltd (The Antwerpen) (19944) 1 Lloyd's Rep 213. 

This inference becomes stronger because of the operation of systems, which are expected to reduce the likelihood of theft by a casual thief who obtains a random opportunity whilst passing the premises. 

This decision is also a further example of the way in which the Courts are prepared to limit the application of the package limitation provisions of the Warsaw Convention.. 

Background 

The consignment was not carried as cargo within the meaning of the Warsaw Convention as the carriage of mail is excluded from the Convention, and there is no other applicable international convention dealing with the carriage of registered mail. 

Qantas was also unable to obtain statutory immunity within s34 of the Postal Services Act 1975 (Cth) as the Court found Qantas was not acting as an agent of Australia Post. 

This is an important decision with significant ramifications for air carriers and freight forwarders who handle registered mail. One of the side issues is the adequacy of their liability insurance cover for this type of risk, especially as it has now been identified as a new category of liability which has probably not been considered in the past. 

The decision deals with a cargo that was not mail in the ordinary sense of letters, but was a non-mail item treated as registered mail by the parties for the purposes of the consignment. 

The decision also has implications for the carriage of letter or parcel items within the terms of the Universal Postal Union Convention (UPUC). 

The likely result of this decision is that air carriers and freight forwarders are likely to review their contracts with a view to taking registered mail outside the terms of the UPUC and carrying them as commercial cargo within the meaning of the Warsaw Convention. 

However, as previously pointed out, this will not necessarily solve the problem for air carriers who are dealing with valuable consignments such as bank notes, due to the operation of article 25 of the Warsaw Convention., and articles 25 and 25A of the Warsaw Convention as Amended at The Hague 

Article 25 of the Warsaw Convention identifies 3 categories where the carrier is not entitled to exclude or limit his liability: 

1 
Where the damage is caused by its wilful misconduct; 

2 
Where the damage is caused by default considered to be the equivalent to wilful misconduct; 

3 
Where the damage is caused by a servant or agent of the carrier acting within the scope of his employment which amounts to wilful misconduct or default. 

Articles 25 and 25A of the Warsaw Convention as Amended at The Hague identifies the categories in different words, as follows: 

Under article 25, the limits of liability do not apply if the damage resulted from an act or omission of the carrier or his servants or agents: 

1 
Done within intent to cause damage; or 

2 
Recklessly and with knowledge that damage would probably result; 

Article 25A allows a servant or agent of the carrier to limit his liability if he proves that he acted within the scope of his employment, but does not apply if the damage resulted from an act or omission with intent to cause damage, or recklessly and with knowledge that damage would probably result. 

It is likely that the question will turn on whether the carrier is able to satisfy a Court: 

1 
That it had quality management and risk management systems in place; 

2
And that they were followed. 

A critical examination of security management systems and their operation is likely to reveal that losses such as this have probably occurred due to a breakdown in those systems and operational procedures. 

In the Westpac case, an internal memo from Westpac observed: 

"(t)he nature of the Qantas/Australia Post operation at Kingsford Smith Airport over the relevant period has been described as chaotic" 

The Court's Decision 

The Court dealt with a number of factual and legal issues. This discussion deals only with the legal issues. 

A Chain of Bailments 

One of the issues was whether the successive transfers of possession of the goods by the parties involved a chain of sub-bailments or a series of sub-bailments. The final consensus of all parties, and the Court was that it constituted a chain of sub-bailments, Brambles Security Services Ltd v Bi-Lo Pty Ltd (1992) Aust Torts Rep 81-161 at 61,269, and the authorities referred to in that decision. 

Bailee's Reliance on the Terms of the Sub-bailment Against the Bailor 

The Court considered a number of authorities on this point, including the leading case of Morris v CW Martin & Sons Ltd (1966) 1 QB 716, and quoted the words of Lord Denning MR at 729: 

Now comes the question: Can the Defendants rely, as against the Plaintiff, on the exempting conditions although there was no contract directly between them and her? There is much to be said on each side. On the one hand, it is hard on the Plaintiff if her just claim is defeated by exempting conditions of which she knew nothing and to which she was not a party. On the other hand, it is hard on the Defendants if they are held liable to a greater responsibility then they agreed to undertake. As long ago as 1601 Lord Coke advised a bailee to stipulate specificity that he would not be responsible for theft, see Southcote's Case, a case of theft by a servant. It would be strange if his stipulation was of no avail to him. The answer to the problem lies, I think, in this: The owner is bound by the conditions if he has expressly or impliedly consented to the bailee making a sub-bailment containing those conditions, but not otherwise. Suppose the owner of goods lets the amount on higher, and the higher sends them for repair, and the repairer holds them for a lien. The owner is bound by the lien because he implied consented to the repairs being done, since they were reasonably incidental to the use of the car: see Tappenden v Artus. So also if the owner of a ship excepts goods for carriage on a Bill of Lading containing exempting conditions (ie, a bailment upon terms) the owner of the goods (although not a party to the contract) is bound by those conditions if he impliedly consented to them as being in "the known and complicated form", see the words for Lord Summer in Elder, Dempster and Co v Paterson, Zochonis and Co Ltd which were regard by Dixon C J and Fullager J stating the ratio decidendi, see Wilson v Darling Island Stevedoring & Lighterage Co Ltd with whose judgement Viscount Simonds entirely agreed in Midland Silicons Ltd v Scruttons Ltd and also the cases to which I referred in that case. 

The Court discussed the debate about the principal of sub-bailment on terms, capable as being seen as an in-road on the doctrine of privity of contract, noting that the estoppel argument has now been rejected, The Pioneer Container (1994) 2 AC 324 at 339: Volenti non fit injuria, doubted in Australia in Carrington Slipways Pty Ltd v Pacific Austral Pty Ltd (Unreported: Supreme Court of NSW, Commercial Division, Rogers J, 2/2/89); and disapproved by the Privy Council, The Pioneer Container (1994) 2 AC 324 at 340-342 and noting that academic writings embrace the principle, and treat it as an aspect of a relationship of Bailor and Bailee independent of the rules of contract or tort, Palmer, Bailment, 2nd ed, Law Book Co 1991, p1631-2. 

The Court noted that the principleas now been accepted in Singer Co (UK) Limited v Tees and Hartlepool Port Authority (1988) 2 Lloyd's Rep 164, Steyn J who adopted Lord Denning's views which are set out above.   The Court adopted the reasoning in The Pioneer Container (at 339, 341): 

In order to decide whether, like Steyn J, to accept the principle so stated by Lord Denning MR, it is necessary to consider the relevance of the concept of "marked consent" in this context. It must be assumed that, on the facts of the case, no direct contractual relationship has been created between the owner and the sub-bailee, the only contract created by the sub-bailment being that between the bailee and the sub-bailee. Even so, if the effect of the sub-bailment is that the sub-bailee voluntary receives into his custody the goods of the owner and so assumes towards the owner the responsibility of the bailee, then to the extend that the terms of the sub-bailment are consent to by the owner, it can probably be said that the owner has authorised the bailee so to regulate the duties of this sub-bailee in respect of the goods in trusted to him, not only towards the bailee but also towards the owner...(...even where there is express or implied consent to the relevant terms by the owner of the goods, there can be no estoppel without some holding out on his part. The estoppel may, however, be relevant if recourse is to be had to the doctrine of ostensible authority). 
Such a conclusion, finding its origin in the law of bailment rather then the law of contract, does not depend for its efficacy either on the doctrine of privity of contract or on the doctrine of consideration. 
... Their Lordships have already expressed their agreement with the approach of Lord Denning... once it is recognised that the sub-bailee, by voluntary taking the owner's goods into his custody ipso facto becomes the bailee of those goods vis-a-vis the owner, it must follow that the owner's rights against the sub-bailee will only be subject to terms of the sub-bailment if he has consented to them, ie, if he has authorised the bailee to in-trust the goods to the sub-bailee on those terms. Such consent may, as Lord Denning pointed out, be expresser implied: and in this context the sub-bailee may also be able to invoke, where appropriate, the principle of ostensible authority. 
Consent 

The Court held that there was an implied consent to sub-bailments accruing in the course of the journey from the Tongan Postal Department in Tonga to Sydney as the Tongan Postal Department would utilise commercial carriers (the airlines), an intermediate postal service (the New Zealand Post) and a final postal service in Australia (Australia Post). 

The Court referred to the implied consent referred to by Lord Denning MR in Morris v C W Martin and Sons Ltd in terms of a sub-bailment "containing those conditions", being the conditions as between the bailee and the sub-bailee, and approved the decision of Steyn J in Singer Co (UK) Ltd v Tees and Hartlepool Port Authority in which a freight forwarder created and delivered the Plaintiff's machinery to the Defendant for loading on a ship. In that case Steyn J (at 168) considered that by in-trusting the freight forwarder with that task the Plaintiff impliedly authorised it to create a sub-bailment on terms which included the Defendant's general conditions. 
However, a general finding of implied consent by the Plaintiff to a bailment of the goods to a carrier will not always be made. In Carrington Slipways Pty Ltd v Pacific Austral Pty Ltd the freight forwarder undertook carriage of the Plaintiff's goods on a Peace Line Bill, but its agent arranged carriage on a Simsmetal Bill. It was said that there was neither express nor implied consent by the Plaintiff to a bailment of the goods to the Third Defendant, "... and certainly not upon conditions which differed from the conditions of the Peace Line Bill" in that case the consent was to a Bill of Lading of a very specific Kind, and the words of the Simsmetal Bill where not in a known and contemplated form, and the Himalaya Clause in the Peace Line Bill was different. 
The Court held that there were three (non-exclusive) considerations: 

1
what was the bailee Law's awareness or expectation in relation to sub-bailment on terms?
2
where the terms the normal and expected terms, or those usual in the trade?
3
how did the terms of the head bailment compare with the terms of the sub-bailment? 
Onus of Proof

The Court dealt with the onus of proof in bailment, and summarised the authorities as follows: 

In general, a Bailor need proof only that goods went into the possession of the bailee and were not re-delivered, and it is for the bailee to proof that he exercised reasonable diligence in taking care of them (for example, Tozer Kemsely and Millbourne (Australasia) Pty Ltd v Collier's Interstate Transport Service Pty Ltd (1956) 94 CLR 384 at 397-8:Thomas National Transport (Melbourne) Pty Ltd v May and Baker (Australia) Pty Ltd (1966) 115 CLR 353 at 366-7) or that the loss accrued in circumstances attracting the protection of a contractual exemptions (Woolmer Delmer Price Pty (1955) 1 QB 291 at 294-5: J Spurling Ltd v Bradshore (1956) 1 WLR 461 at 466: Levison v Patent Steam Carpet Cleaning Co Ltd (1978) 1 QB 69 at 81-2, 83, 85: Glebe Island Terminals Pty Ltd v Continental Seagram Pty Ltd (the Antwerpen) (1994) 1 Lloyd's Report 213 at 237-8): The Bailor may then have the burden of proofing that the contractual exemption does not apply because, (for example) the Bailee actively facilitated an unlawful taking of the goods (Glebe Island Terminals Pty Ltd v Continental Seagram Pty Ltd (the Antwerpen) at 237-8). 
Conclusion 

The requirements in articles 25 and 25A are likely to cause difficulties for carriers and freight forwarders who do not have effective TQM systems for cargo handling operations and security, and who do not adhere to those TQM procedures. 

It is likely that future cargo claims will focus on these issues in an attempt to overcome the liability limitation which is currently available to air carriers and freight forwarders under the Warsaw Convention. 
Rights limited to Warsaw Convention

The rights of a claimant against an air carrier have bee considered in the context of passenger claims against a carrier which did not arise out of an ‘accident’.

The cases show that the rights of a claimant, including a cargo owner, exclude local law and are limited to the Warsaw Convention, by operation of Arts 17 and 24: Sidhu and Others v British Airways PLC  [1997] 1 All ER 193 (HL) at 206j where Lord Hope discussed Art’s 17 and 24:

The structure of these two provisions seems to me, therefore, to be this.  On the one hand, the carrier surrenders his freedom to exclude or to limit his liability.  On the other hand, the passenger or other party to the contract is restricted in the claims which he can bring in an action for damages by the conditions and limits set out in the convention.  The idea that an action for damages may be brought by a passenger against the carrier outside the Convention in the cases covered by art. 17, which is the issue in the present case, seems to be entirely contrary to the system which these two articles were designed to create.

Lord Hope (at 207 c-e) went on to discuss the meaning of the words ‘the cases covered by Article 17’ appearing in Art 24(2) -  : 

The phrase ‘the cases covered by Article 17’ extends therefore to all claims made by the passenger against the carrier arising out of international carriage by air, other than claims for damage to his registered baggage which must be dealt with under art 18 and claims for delay which must be dealt with under art 19.  The words ‘however founded’ which appear in art 24(1), and are applied to passengers claim by art 24(2), support this approach.  The intention seems to be to provide a secure regime, within which the restriction on the carriers the freedom of contract is to operate.  Benefits are given to the passengers in return, but only in clearly defined circumstances to which the limits of liability set by the Convention are to apply.  To permit exceptions, whereby a passenger could sue outwith the convention for losses sustained in the course of international carriage by air, would distort the whole system, even in cases in which the Convention did not create any liability on the part of the carrier. Thus, the purpose is to ensure that,  in all questions relating to carriers liability,  it is the provisions of the convention which apply and that the passenger does not have access to any other remedies, whether under the common law or otherwise, which may be available in a particular country where he chooses to raise his action. 

This decision was followed in Morris v KLM Royal Dutch Airlines [2002] 2 All ER 565 (HL), see [14-15, 65-66].  Lord Hope [66] discussing the purpose of the Convention:

From the point of view of the passenger or the owner of baggage or cargo, the imposition of liability without proof of fault on the carrier and the nullification  of provisions relieving him of liability or restricting the amount of his liability are very significant advantages.  From the point of view of the carrier too, however, there are significant advantages in the system laid down by the convention.  A principal consequence of that system is the exposure of the carrier to liabilities without the freedom to contract out of them.   But it defines those situations in which compensation is to be available, and it sets out the limits of liability and the conditions under which claims to establish liability, if disputed, are to be made.  A balance has been struck between these competing interests, in the interests of certainty and uniformity.

A similar approach has been taken by the US Supreme Court in Eastern Airlines Inc v Floyd  499 US 530 where the court held that an air carrier could not be held liable under Art 17 when an ‘accident’ had not caused the passenger’s death or to suffer  physical injury or any physical manifestation of injury. In El Al Israel Airlines Limited v Tsui Yuan Tseng  525 US 155 involving psychosomatic injury from a body search,  the US Supreme Court, considered  Floyd.  The passenger argued that the Convention did not preclude her from pursuing a separate action for damages under ‘local law’.  Ginsburg J at [6] held that  if the Convention was construed:  

…to allow passengers to pursue claims under local law in circumstances when the Convention does not permit such recovery, could produce several  anomalies. Carriers might be exposed to unlimited liability under diverse legal regimes but would be prevented in terms of the Convention from contracting out of such liability.  Passengers injured physically in an emergency landing, might be subject to the liability caps in terms of the Convention while those merely traumatized in the same accident would be free to sue outside the Convention potentially for unlimited damages.  

And the majority held that the Convention precluded a passenger from pursuing an action for personal injury and damages under local law when the claim did not satisfy the conditions for liability under the Convention.

These decisions were followed in Potgieter v  British Airways Plc  (Unreported:  High Court of South Africa, Case No. 03/7154, Davis J,  25/1/5) (http://law.sun.ac.za/data/Vincent%20Potgieter.DMD.doc)
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